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From the Grounds, Principles, Maxims, 
Terms, Words of Art, Rules, and Moot- © 
Points of our Law, in a new, eaſy and _ 
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For the particular Inſtruction 


Of all young Gentlemen, either at Schools, cel 1 
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PREFACE. 


HE great Oracle of the Law, Sir 

Edward Coke, Bas obſerved, that there 
is no Learning ſo excellent for all Sorts. 
Degrees of P e e of the. 
. f England and though in the 
Study of it, at the Beginning it ſeems di 
yet pcs "I dives to the Depth thereof, 

it is lightful, and be which — 4 
due fro ep ral en, of in E. 


be famous Chancellor Forteſeue, in bis 
karned Treatiſe De Laudibus An- 
i, kkewiſe obſerves that the Latin Words. 
| ond Lex intend the Lew under the n 
deration 0 of a Science; wherefore be  fays, 2 1 
ter you bave made ſome 4 rogreſs in common || 
Grammar, it will be nece — 10 
57 ame Method and oportion in i he St 
. e Law And as Ety 
phy = Laus. 1 
ountains of Grammatical oe i rg 112 
Principles, Cauſes and Elements, 2 2 the 
ä as 7 


„ The PREFACK. © 

On conſidering what Bas been ſo wiſely ob- 
ſerved by two ſuch moſt Learned, Excellent and 
Worthy Perſons, I have very great Enconurage- 


ment; to which I may add, that as among the. 


liberal Sciences, the Art of Grammar has al- 
ways the Precedency, it being Janua omnium 


Artium, the Portal by which we enter into the 


Knowledge of all Arts, and whereby we con- 
municate ourſelves and Studies to others; It is 
from all tbeſe Conſiderations, that] have at length, 
though late, now attempted a Grammar of the 
Law, contained in the ſeverat diſtin? Head# or 


Chapters, of Definitions, Grounds and Prin- 


ciples, Maxims and General Rules, Moot- 


and Fictions, &c. ee 


- Under this Diviſion of Titles, is here com- 
priſed a general Knowledge f our whole 
Law, in a brief Epitomy; and the beſt Me- 
thod of Inſtrucktion: And I think there is no 
room to queſtion that in great Schools, and 
particularly at Colleges in the Univerfities, 


Points or Caſes, Words of Art and Terms, 


4 


before the diligent Scholars leave thoſe Acade= © 
mies, ſome choſen Leſſons or Sentences get by 


Heart from this Law Grammar, and daily re. 


' peated with their other Learning, would be ? 


fingular Benefit and Advantage to them ; not 


in their future Converfation with others, 
but alſo in preſerving their own Eſtates and 


Fortunes, and Lives and Liberties, and by 


hs WW, th, oo © WW Ris e ww 
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them out of Danger, eſpecialy + the 
greateſt, that of offending ihe Law. _ 


To that good. End and Paronli 4 have n 
fuller i in NE of all the Crown-Laws, re 
lating to Offences, than on any other Laws an 
Statutes, being very ſenfible they moſt concern” 
Mankind in general; and preſerve and eftabliſh 
the Peace of the Kingdom, without which Pro- 


viſions there are many Perſons in the World who, 


like fierce and ſavage a 8 25 prey 1% 
and er, one anotber. 8 


* 


But in this extenſeve Law Branch, ads in- 
deed every where elſe, my Diſcourſe T have ge 
nerally confined to ſhort Periods, having di- 


vided all long Sentences, the more effeRuall ly to 
impreſs Things on the Memory, and there to 


retain them; and likewiſe to make the Matter 
of. the greateſt Importance, appear the moſt 
Conſpicuous and Remarkable, by ſeparating 
:t from the Reſt ; which new Method of Hand. — 
. Laws, 1 think is in nel Sort f PAIN 
mical.- | 


Furth:r, I have here inſerted, a 8 Nun. 
ber of the aboiceſt Latin Maxims of the Law, 
beyond what otherwiſe I ſbould haue done, but | 
with a\ Deſign to pleaſe, as well as inſtruct 
2 4 outh at our Univerſities, or Inns of Court, 

io of Gentlemen in their private Educa- 
FO ON made ſmall Philo- 
43 ſophical 
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ſophical and other Digreſſions, for their aun 


Improvement and Entertainment. 


| On the whole, the following little Tu is @ | 


que Mew Etkap, there being no Treatiſe any 
ways like it hitherto and therefore 
. bu to be hoped it will be , word received 

by every impartial Reader, fence I may truly 
=_ them, it throughout contains very Mate- 
> and Uſeful Information. 5 


Malta in Parve: 


nt 


G. Tacos. 
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AW in general, is „ defined: to be a certain 
I. | Rule for the well-ordering of Civil Socie- 


ty; or it is an Art directing to the Kune 


ledge of Juſtice. = 


Lex eft ſandtio jufla jubens honeſta 5 ohibens cons 
traria. Bracton, Chap. 3. 8 1. on 2. 


The Subjects of it I divide into Six Parts 5 


I. Definitions. 

II. Grounds and principles. T7 
III. Maxims and General Rules. 
IV. Moot Points or Caſes. 

V. Words of Art and Terms. 
VI, Fictions, Intendments, &c. 


* 


. 07 particular Definitions, | 


ND Laws are held to be either Natura! ar 
Arbitrary. 


Law | 


are juſt and good, and binding in all Places, for 
they are every * the ſame, being from God 


bingen. 
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1. The Natural Laws are ſuch as in „ 


** 


* 
‚ : . # 
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2 St Definitſons. a 

2. The Arbitrary. Laws are Inftitutions made 

by Men, founded on Convenience, and which de- 

pend on the Authority of the Legiſlative Power 
that made them: They are defigned for maintain- 

Ang public Order, To | : 

But all Laws, according to Forteſcue, derive 

nForce 4 lege Nature, from the Law of Na- 

and limited Lato of Nature is the Law now 
uſed in 3 State. Forteſcue de Laud. Leg. Angl. 

Cap. 16. 

The Laws of England are divided into three 
rts. | 
1. The Common Law, which is taken for the 

Law of England ſimply, without any other Law 

whatſoever, before any Statute was enacted to al- 

ter the ſame: It is grounded on the general Cu- 
ſtoms of the Realm. 

This Law (ſays Lord Hale) is fingularly adapted 


- to the Frame of our Conſtitution. 


*Tis that which maintains and provides for the 
Safety of the King's Perſon, his Crown and Dig- 
nity, and all his juſt Rights and Prerogatives. 

And this Law is alſo. that which declares and aſ- 
ſerts the Rights and Liberties and Property of the 
Subject. Hale's Hift. Com. Law, Chap. 3. 

2, The Statute Law, or Statutes made by 
the King and both Houſes of Parliament, which 
are uſually for providing againſt new Miſchiefs and 
Exils that ariſe by the Corruption of the Times. 
3. Particular Cuſtoms in divers Parts of the 
Kingdom, uſed by the People, and found to be be- 
neficial, and which being continued Time out of 
Mind without Interruption, have obtained the 
Force of a Law, to bind the Places, Perſons and 
Things concerned therein. Co. Lit. 110. 


- 
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Conſuctuds pro le ſervatur. | 


But our Laws have a larger particular Divi- | 
fion, into theſe following, vis. _ | 
1. The Crown Law, concerning the King 2 
his Prerogative. 
2. The Law and uſtom of Param to de 
termine Matters there. done. 
And by Holt, Chief Juſtice, this Law ought to 
be determined in the Kings Bench, where any 
Na r ariſes thereon. R. Raym. 18. g 
3. The Common Law, that is common to the / 
whole Kingdom, | 
4. The Statute Law, enacted in Parliament, 
5. Reaſonable Cuſtems, eſtabliſhed by lon War and Uſage, 
6. The Law of Arms, relating to and 
Martial Affairs. . 
But what is called the Martial Law may not | 
| Exerciſed on Perſons in Time of Peace, when "4 
King's Courts are open for Juftice; except it be 
by Authority of Parliament, as is of late Times 
done by annual AQts for puniſhing Mutiny wy 
Deſertion in the Army. 
7. Ecclęſiaſtical or Canm Laws. 
- 8. The Civil Law uſed in certain Caſes, 1 55 
For the Uſe of theſe two laſt Laws here in 
England, ſee Pot. © 
af The Foreft Law, for preſerving the King's 
ame. 
10. The Law of Marque and Repriſel, to re» 
dreſs People injured at Sea. 4 
11. The Lau- Merchant, p to Merchants, 
and differing from the Common 2 | 
a Pare of the Laws of Ng N 


. 


Ot Definitions. 


As to the Civil and Canon Law. 


3 The Civil Law is that Law which every 
particular Nation or Commonwealth has peculis 


* eſtabliſhed for itſelf. 


Ts Civile et quod quifque Populus fibi mimi. : 


In a ſtricter Senſe, it denotes that Law hich 
the old Romans made Uſe of, and was compiled 


from the Laws of Nature * Nations; alſo the 


Twelve Tables were the Foundation of it, which 


are highly eſteemed for their great Equity. - 
This Law is allowed here in the two Univerſi- 


ties of Oxford and Cambridge, for training up Stu- 


dents, &c. In Matters of foreign Freaties, Ma- 
rine Affairs, ordering Martial Cauſes, Judgments 


of Enfigns and Arme, Rights of Honour, &c. 


2. The Canon Law ſignifies the Law of the 


- Church, and conſiſts of certain Rules taken out of 


the Scripture, the Writings of the Fathers, the 


Ordinances of General Councils and Deciees of 


Popes in former Ages. 


The general Canon Law is no farther in Force 
in this Kingdom, than it has been received here, 
and is conſiſtent with cither our Common or Sta- 
tute Law. 

Though we have particular Canons made in the 
Convocation, and having the King's Royal Af- 
ſent, for the Government of the Church, Reli- 


Sion and the Clergy, Se. 


- Which are wartanted by Act of ee and 
dee med the Laws of \this Land. Can. Jac. 1. 


no 
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1. of Grounds and Princi ples, | 


* Cena are meant the Bees ties 5 4 
by Principles the efficient Cauſes of Things; 


and Elements are the Matter. and Form thereof, 


The ſeveral Grounds of the Law of England, $a 


in ancient Authors, are ſaid to be theſe. - 
V, The Law of Reaſon, which is obſerved in 


this Realm, as in all others; and Reaſon is the Gift 
of God to Man, or Power of the Soul that diſ- 


cerns between Good and Evil, comparing the one 


with the other, and which ſhews Virtues, loves... 
Good, and flies Vices; from whence it is termed 


the firſt Rule, that all Things muſt be ruled by 

2dly, The Law of God; and therefore it; 3 
been formerly inquiced in divers Courts, if any 
Perſons held Opinions ſecretly or otherwiſe againſt 
the true Catholic Faith; or if any general Cuſtom 
were contrary to the Law of God, or any Statute 
was made directly againſt it. 

3dly, The general Cuſtoms, of old Time uſed 
throughout all the Land, which have been ever 
approved by the King and all his Subjects, as being 
neither againſt the Law of God nor the Law of 
Reaſon; and which are properly called the Com- 

4thly, The Low-Maeims. con of divers 
Principles that have always been taken for Law in 
this Realm ; and what is a Maxim or general Cu- 
ſtom, and what is not, ſhall be determined by 
the Judges. 

5ibly, The particular Cuftams ved in ſeveral 
Counties, Towns, Cities and Lordſhips of the 

5 83. Realm; 
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Realm ; and theſe, becauſe they are not contrary 
to the Law of Reaſon, nor the Law of God, 
though againſt the general Cuſtoms or Maxims of 
our Law, yet they ſtand in Effect for Law. | 
thb, The Statutes enafted by our Lord the 
King, and by the Lords Spiritual and Temporal, 


and the Commons in divers Parliaments, in ſuch 
Caſes where the Law of Reaſon, the Law of God, 
_ . Cuſtoms, Maxims and other Rules of Law, have 


not been ſufficient to puniſh evil Men, and re- 


ward the good. 
There are no other Grounds of the 1 of 


England; though according to Lord Coke, the 


Common Law is the common Birth-right that the 
Subject hath for the Safeguard and Defence of his 


Liberties and Properties, vis. not only of his 


woods, Lands and Revenues, but alſo of his 
Wife and Children, Body, Fame and Life, Co. 
la. 

On the Foundation of our Tn and n 
natural Principles of Juſtice, every Perſon is in- 


titled to his Life, Liberty and Property, who has 


done no Act to forfeit either, 
A Perſon's Life may be unlawfully taken away 


divers Ways; as in Caſes of Murder, Manflaught- 
ter, Poiſoning, &c. 


A Man's Liberty may be affected in ſeveral 
Manners, as by falſe Arreſt and wrong Impriſon- 
ment, Se. 

And a Perſon's Property may be treſpaſſed upon 
and loſt, by taking away his Goods, committing 


Felony, Robbery or Burglary. 


The Life of the King, as he is Head of the 
Commonwealth, is moſt precious in the Eye of 


our W wherefore W INERPS againſt him are 


7 © deemed 


j 
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deemed Treaſon; and the Crimes touching Life, 
are the following. | | 8 
1. Trealon, which in general ſignifies a Be- 
traying, is divided into High Treaſon and Petty 
Treaſon : The firſt of which is defined to be an Of- 
fence committed againſt the Security of the King 
or Kingdom; Ne, „ 
As to compaſs or * imagine the Death of the 
King, Queen or Prince, their eldeſt Son and Heir 
and declaring the ſame by ſome open Deed ; 5 
Or to levy War againſt the King in his Realm; 
Or to adhere to the King's Enemies, or give 
them Aid within the Reatm or without ; * 
Or to violate the King's Wife, or his eldeſt 
Daughter unmarried, or the Wife of the Prince; 
Or to counterfeit the King's Great Seal, N 
| | Dr 


Seal or his F Money; 


— 


— — — 
p . - 


* There have been many Comments upon theſe 
Words, compa/s and imagine; and I ſhould with great 
Deference think, that notwithſtanding the general Ex- 
cellence of this moſt wiſe and important Statute, the 
Word imagine is not ſufficiently explicite, and is like- 
wiſe too figurative to be made uſe of in deſcribing this 
moſt capital of all criminal offences. Is it not extraor- 
dinary, that the Life of an Eng/i/man, proſecuted b 
the Crown, ſhould continue to depend upon the critiet 
Conſtruction of two obſolete French Words? Obſerv. on 
Stat. 175. does not the Legiſlature imagine the Death of 
the King, when it provides for the Caſe of the Crown's 


aeſcending to a Minor? | 


+ The Author of Obſervations on the Statutes, makes 
a moſt extraordinary Remark for a juridical Character, 
on this Part of the Act, his Words are As it is uni- 
verlally a capital Offence to counterfeit the Coin, it is 
| r much 
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Or to kill the Chancellor, Treaſurer or any of | 


the King's Juſtices of either Bench, Juſtices of 
Aſſiſe, Sc. in their Place doing their Offices. 

_,* Theſe are all declared "Treaſon by the Statute 
25 E. 3. cap. 2. And as to what is an open 


Act, a Deſign to depoſe or impriſon the King, is 
an overt Act to manifeſt a compaſſing of his 


Death. Ft. Cr. Law 195. /. 3. | 
Conſpiring the Death of the King, providing 
Weapons to effect it, or ſending Letters to ſecond 
it ; aſſembling People to take the King into their 
Power, and writing to a foreign Prince inciting to 
Invaſion, are overt ats. Hale's P. C. 13. 

A compaſſing by bare Words, was formerly 
held to be no overt Act of Treaſon; but ſince it 


| has been adjudged otherwiſe, where the Words 


ſhew a direct Purpoſe againſt the King's Life; 
then they amount to an overt Act of compaſſing 
or imagining his Death. Kel. Rep. 13. See H. 
H. P. C. 111. Hawk. P. C. 395. ad. Stat. 
Law 146. Henſey's Caſe in Fot. 198, 202. /. 8. 
Bur. 642. | | | 
Words though ſet down in Writing, if kept 
privately in a Man's Cloſet, are no overt AQ, ex- 
. cept they are publiſhed. Hawk, P. C. 38. /. 32. 
but fee F. Diſe. on high Treaſon, chap. 1. p. 198. 
The Law judges every Rebellion to be a Plot 
againſt the King's Life, and a Depoſing him. 


— 


— 8 


much to be lamented, that 7ho/e Kings who have debaſed 
the Money of the State, and have ordered the Money thus 
debaſed to paſs at the Stirling Price, are not Jubjed to a 
- Proſecution for this Offence on their Part.” fol.175, 176. 
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And under compaſſing and imagining the 
King's Death, Intention of Treaſon proved by 
Circumftances is puniſhed as High Treaſon ; for 
Mens Actions are governed by their Intentions, © 
| 5 Med. 207, 208. „ 

A Conſpiring or Compaſſing to /evy Var is not 
an overt Act, without a War levied de fafo; but 
if a War be actually levied, the Conſpirators are 

Traitors, although not in Arm. 

And a Conſpiracy to levy War *tis ſaid will be 
Evidence of an overt Act for compaſſing the King's 
Death. 3 If. 14. F. Cr. Law 211. . 

Not only ſuch Perſons as take up Arms againſt 
the King; but all who in a violent Manner with- 
ſtand his lawful Authority, or attempt a Refor- 
| mation of his Government, do levy War againſt 

him. Sh FEES 

Thoſe that make an Inſurrection to redreſs any 
publick Grievance, whether a real or pretended 
one, are ſaid to levy War againſt the King, and 
to be guilty of Treaſon; though they have no 
Deſign againſt his Perſon, Fawk. P. C. 37. 


- 2; 
+ So where great Numbers by Force endeayour to 
remove certain Perſons from the King, or to lay 
violent Hands on a Privy Counſellor or Magiſtrate 
for executing his Office ; or to change Religion, or 
the Law, to caſt down all Incloſures, Ec, ; 
But raifing a Force to burn, or throw down a 
particular Ineloſure, my Grievance to Mens 
private Intereſt, is only a Riot. 


Holding a Caſtle againſt the King's NU 4 


levying of War; and keeping together a great 
Number of armed Men, againſt the King's ex- 


preſs 


Bs 
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preſs Commands, has been held Treaſon. oft. | 
219 A 
3 who have joined with Rebels pro tipure , 
mortis & receſſerunt quam cito potuerunt, are not 
- guilty of this Offence, Hale's Sum. 14. Hal, 
Hiſt. Pl. Cr. 50. Heft. Cr. Law 104. 

The Adbering to the King's Enemies, is proved 
by giving to ſuch any Comfort or Relief, or being 
= Counſel with others to levy any ſeditious 

ars. | 

To deliver or ſurrender up the King's Caſtles or 
Forts to an Enemy for Reward, &c. is an Adhe- 
_ to the King's Enemies and High Treaſon. 

oft. 219. 0 

It Sg been adjudged, that Adhering to the 
King's Enemies, is an Adherence againſt him. 

And as Adhering to the Enemies of the King 
out of the Realm is Treaſon; one beyond Sea 
having ſolicited a Prince there to invade the King-. 
dom, was held guilty of High Treaſon, and tri- 
able by Statute. 35 H. 8. c. 2. | 

This may be inquired of and tried in. the 
Court of King's Bench, or by ſpecial Commiſſion 
in any County the King ſhall appoint; and the 
Adherence out of the Realm muft be alledged in 
ſome Place in England, er 11. 

An Enemy coming hoſtilely into England, ſhall 
be dealt with as an Enemy, and executed by Mar- 
tial Law, or ranſomed; he cannot be arraigned 
for Treaſon, becauſe he never was within the 
King's Allegiance. Bid. 

» But a Subject of the King, aſſiſting a foreign 
| Enemy, (hall be dealt with as a Traitor. 
If on the. King's Subject becoming a Rebel, 
8 n this is 
not 


\ . 
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not an Adhering to an Enemy within the Statute 
of Ed. 3. | 

When one knows another has committed Trea- 
ſon, and does not reveal it to the King, or ſome 
Magistrate, that the Offender may be brought to 
Juſtice, by our ancient Law it is High Treaſon 
Brat. c. 3. ,. 1. Haft. Cr. Law 195. 

For the Delay in diſcovering the Treaſon, was 
judged an Aſſent to it: But now there muſt be an 
actual Aſſent to ſome outward act, to make con- 
cealing it Treaſon; or it will be only a Miſpri- 
fm. 1 œ 2 P. & M. c. 10. | 

A Perſon has Notice of a Meeting of Conſpi- 
rators, goes into their Company, and hears their 
treaſonable Conſultation, and conceals it; this is 
Treaſon. Po. Cr. Law 195. 

And ſo it is where one by Accident has been in 
ſuch Company, and heard their Diſcourſe, if he 
meets them a ſecond Time; which ſhews an 5 
probation thereof. See Nel. 12. 

Though if one is told in general, that there will 
be a Riſing or Rebellion, and does not know the 
Perſons concerned, or the Place where, c. this 
may be concealed, and not be Treafon or Miſpri- 
ſion, Hawk. 56. 

Violating the King's Wi ife, was High Treaſon at 
Common Law ; becauſe it deſtroyed the Certainty 
of the King's IfTue, and raiſed Contentions about 
the Succeſſion to the Crown, 

If the Queen conſeats, it is Treaſon in bet 
but this extends not to a Queen Dowager. The 
ſame Law of the Prince's Wife, to violate whom 
is only Treaſon during the Marriage ; the eldeſt 
Daughter of the King is ſhe that is then living 
and not married at the Time of the Violation. 
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And though there was an elder than her, who 
died without Iſſue; becauſe now ſhe has a Right 


to the Inheritance of the Crown, on Failure of 


the Iſſue Male. 3 Jai. 9. | 

Treaſon 3 the Liſe of the Queen, muſt 
be alſo during Coverture, and does not extend to 
a Dowager. - | ; | 


The Counterfeiting the Great Seal, or Privy 


Seal, muſt be an actual Counterfeiting ; therefore 


an Intent or going about to counterfeit it, is no 
Treaſon. | 

And Affixing the Great Seal without Warrant, 
or taking off the Wax impreſſed from one Patent, 
and fixing it to another, or raſing any Thing out 
of a Patent and adding new Matter, are not a 
Counterfeiting and Treaſon within this AR, but 


a great Miſpriſion. Hale's Sum, 18, 


| Perſons that aid and conſent to the Counter- 
feiting the Great Seal, are equally guilty with the 


Actors. El 


Counterfeiting the Privy Signet, or Sign Ma- 


nual, is not Treaſon within this Act, but made ſo 


12 FP. Ke. 8 

Forging or Counterfeiting the King's Coin, is 
Treaſon by the Common Law and by Statute: 
Ihe Counterfeiting, Clipping, and Filing Money, 


Either of this Kingdom, or foreign Coin, made 


current by Proclamation, is High Treaſon by 5 
£12. c. II. EO 8 
I bere ariſes no Corruption of Blood, or Loſs 
of Dower, on committing this Treaſon, as thete 
does in other Caſes. | 
If any Perſon bring into the Realm Counterfeit 
Money, it is Treaſon within the Statute of Edw. 
3. But then it muſt be according to the Simili- 
tude and Likeneſs of Engliſh Money, and brought 
i ; | from 
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from ſome foreign Realm, knowing i it to be falſe, 
and be uttered in Payment. 

The bare Forging of the King's Coin, without 
uttering, is Treaſon | 

Alſo if Perſons who have Authority from the 
King to coin Money make it of greater Alloy, 

or leſs Weight than hey ought, it is ſaid to be 
Trae. 3 Inft. 16, 1 

The making of any tawp, or Die for Coin- 
ing, except by Perſons employed in the Mint, or 
conveying them from thence, is High Treafonz 0 


and colouring Metal reſembling Coin like Gold 
Silver, or marking on the Edges, is likewi 
Treaſon by 8 & 9g HW. 3. c. 26. 

Perſons waſhing, gilding or colouring any Shil- 
ling or Sixpence, or altering the Impreſſion, fo as 
to make them reſemble a Guinea or Half Guinea, 
are guilty of High Treaſon by the late Act 15 Geo, 
2. c. 28. 

And thoſe who tender in Payment any Coun- 
terfeit Coin knowingly, ſhall be impriſoned for a 
firſt Offence ſix Months, two Years for a ſecond, 
and a third Offence is Felony, 
Counterfeiting Copper Halfpence or Farthings : 

is not Treaſon, but the Offenders are to be impri- 
ſoned two Years, and give Security for their Be- 
haviour. bid. 
A Reward of adt is given for apprehendinj 
Money-Coiners of Gold and Silver, by 6& 7 
71 c. 17. and 101. Reward for ae of Copper- 
oney, &c. 15 Geo. 2. c. 28. 

Any Perſons may cut or break Pieces of Silver 
Money ſuſpeRed to be counterfeit, or unlawfull 
diminiſhed; but if they prove good Coin, { l 
ſtand to the Loſs, 9 & 10}, 3. e 2% pg 
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The Treaſon in filling the Chancellor, Treaſurer, 
or Fuſtices of the Bench, &c. extends to theſe only 


when in the actual Execution of their Office, re- 


2 the King's Perſon; and only to a kil- 
ing, not a wounding or attempting to kill, with- 
out Death. Hales Sum. 17. f 
But by Statute 3 H. 7. c. 14. compaſſing to 
= the King, or any of his Council, was made 
Selon. 
: And aſſaulting a Privy Counſellor executing his 
Office, and making any Attempt to kill him, is 


Celony by the 9 An. c. 16. | 


Of other particular Treaſons by Statute. 
Perſons refuſing the Oath of Supremacy on the 


 fecond Tender, were adjudged guilty of Treaſon, 


without Corruption of Blood, by 5 Eliz. c. 1. 
And abſolving Subjects from Obedience to the 
King, or reconciling them to the See of Rome, is 


Treaſon in the Reconciler and Perſons reconciled. 


23 El. c. I. | 
Saying the King is a Papift, or he intends to in- 
troduce Popery, intending Death or bodily Harm, 


or a Reſtraint of the King's Perſon, &c, is High 


Treaſon, in caſe the Offenders expreſs or declare 
their Intention, by Printing, Writing, Preach- 
ing, or malicious Speaking, 13 Car. 2. ff. 1. 
=. 
Perſons maliciouſly, by Writing or Printing, 
declaring that the King is not lawful King, or 
that the Pretender hath any Title to the Crown, 


are guilty of Treaſon. 


And Preaching any ſuch Doctrine, Teaching 
or adviſedly Speaking, &c. incurs the Penalty of 


p 


a Premunirg, 
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Alſo hindering any Perſon, who ſhall be next 
in Succeſſion, from coming to the Crown, i is made 


High Treaſon. 1 An. fl. 2. c. 17. 
But in every Caſe of Treaſon that relates to the 


| King's Perſon there muſt be overt Acts of it 3 


which are to be made appear by plain and ſufficient 


Proof, and not by Con 


The Offender muſt Enn attainted there» 
of, either by Confeffion, or by his Peers in his 
Life-tinws 3 ; 

And therefore if a Perſon be flain in open War, | 
he ſhall forfeit nothing, nor can he be attaint in 
ſuch a caſe, but by Parliament. Hale P. C. 10. 

Infants within the Age of Diſcretion, and Per- 
ſons non Compos Mentis, cannot be guilty of Trea- 
ſon; ſo that if a Traytor becomes non Compos be- 
fore ConviQion, he may not be arraigned, and if 
after, ſhall not be executed, id. 

A Perſon indicted for High Treaſon, is to have 
a Copy of his Indictment five Days before Trial, 
and ſhall be admitted to make a full Defence, by 
Counſel earned in the Law, and by lawful Wit» 
neſſes, De. | 

And there 4 be two Witneſſes to the ſame 


. overt Act, or two Acts of the ſame Treaſon, 


produced Face to Face, to make out the Treaſon 

againſt him. 7 N. 3. c. 3. = 
All are Principals in High Treaſon z and on an 

Attainder of Treaſon, the Judgment in all Caſes, 


except for Counterfeiting the Coin, is that, 


The Offender ſhall be drawn on a Hurdle or 


Sledge to the Place of Execution, 


And there be hanged by the Neck, but cut down . 
alive, bis Bowels ript up, taken out and burnt bey 


_ fore his _ 


; RE. | His 
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His Head ſevered from his Body, his Body di- 
vided into four Quarters, and thoſe be diſpoſed of 
as the King thinks fit. Though where a Peer 
commits Treaſon, the King uſually remits all but 
Beheading. 3 If. c. 101. | 
For Counterfeiting the King's Coin, the Offen- 
der is to be drawn and hanged : And the Judg- 
ment in Petty Treaſon, is for a Man to be drawn 
and hanged ; and for i Woman, to be drawn and 
burnt, 
But Judgment for Murder and Felony, is for a 
Man or Woman to be | hanged by the Neck till 
dead; and in extraordinary Caſes of a Barbarous 
Murder, the Offender's Body is hanged in Chains. 
From theſe ſevere and dreadful Puniſhments, it 
is s obſerved that the wicked fear to offend. 


Oderunt peccare- nal Rai Pane, 


And though the higheſt Pain is, that ſuch a Cri- 

minal ſhall be hanged until he be dead; yet im- 
plicitly he is alſo puniſhed in his Wife, that ſhe 
ſhall loſe her Dower; 
* In his Children, that they ſhall become baſe and 
ignoble ; and he ſhall loſe his Poſterity, for his 
Blood is corrupted that they cannot inherit to him, 
or any other Anceſtor : 

And he ſhall forfeit all his Lands, Tenements 
and Hereditaments, and likewiſe all his Goods and 
Chatteis, | 
2. The Crime of Petty Treaſon, by the Sta- 
tute 25 Ed. 3. is where a Perſon out of Malice 
takes away the Life of a Subject to whom he owes 
ſpecia! Obedience; and may be in three Particulars. 

As where a Servant out of Malice kills his Ma- 
Jer; or a Wife killeth her Huſband ; Or 
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Or an Eccleſiaſtical Perſon, Secular or Regular, 
= kills his Superior. . 5 

And this is called Petty Treaſon, in reſpect to 
High Treaſon, which is committed againſt the 


EKing. 


In our Law this Crime implies the higheſt De- 
gree of Murder; and it is ſaid that two Witneſſes 
are required to find the Inditment for Petty Trea- 
ſon; but not to the Trial of it, for it is not with- 
in the Act 7 V. 3. 2 Hawh. Pl. Cr. 2585. 
The Aiders and Abettors, as well as the Procu- 
rors, are compriſed. within the Statute of Ed. 3. 
And whatever will make one guilty or Principal 
in Murder, ſhall make him ſo in Petty Treaſon. 
But if the Servant does kill the Maſter upon a 
ſudden falling out, or on Se Defendendo, it is not 
Petty Treaſon, but Manſlaughter. Hale P. C. 24. 
If a Son kills his Father or Mother, though the 
Offence is moſt heinous, he ſhall not be tried for 
Petty Treaſon, unleſs he ſerved his Father for 
Wages, Cc. and then he ſhall be indicted by the 
Name of a Servant. Sed: - St 
This is becauſe the Son is not within the Mean- 
ing of the Words of this Act; yet where a Ser- 
vant kills his Miſtreſs, or his Maſter's Wife, ſhe 
is Maſter within the Letter of the Statute, 3 
„„ = | 
In Caſe the Servant or Wife are of Confede- 
racy to kill the Huſband or Maſter, and be in the 
ſame Houſe, though not in the ſame Room, they 
are Principals and guilty of Petty Treaſon ; for 
by Law they will be judged preſent. th: 
_ A married Woman and another Perſon kills the 
Huſband, here the Wife is deemed guilty of Petty 
Treaſon, and the other of Murder, £7 
| Though 


- 
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Though if a Wife and her Servant conſpire to 


kill the Huſband, for which they appoint Time 


and Place, but the Servant alone in the Wife's 


Abſence killeth him, this ſhall be Petty Treaſon il 


in both. 5 x | 
The Lord Dyer in his Reports, ſays thus of 
Petty Treaſon : — 

If a Servant flay. his Mafler, by the Procure- 
ment of the Wife, though the Wife be abſent it 
is Petty Treaſon in her as well as the Servant, be- 
cCauſe it was Petty Treaſon in the Principal; but 
if the Murder by her Procurement were done by- a 
Stranger in her Abſence, it is but Murder in her, 
it not being Petty Treaſon in the Stranger. If 


| the Maſter be murdered by a Stranger, by the 


Procurement and in the Preſence of his Wife or 
Servant, it is Petty Treaſon in them, and Murder 
in the Stranger, becauſe all Principals, Dy. 332. 

25. | | | 
Ne The next Crime is Murder; which is a wil- 
ful and felonious Killing of another, upon Malice 
forethought. 1 e X 
This 8 may be committed in divers 

ays; 
As by Weapon, Cruſhing or Bruiſing; 
By Shooting, Smothering or Poiſoning ; 

'And by Strangling, Starving, &c. 
| But the Perſon wounded or hurt muſt die 
within a Year and a Day after the Fact commit- 
ted, or the Law will preſume he died a natural 
Death. 

If in that Time the Party dies, although it be 
by diſorderly living, the Wound, or other Inju- 
ry, will be judged the principal Cauſe of his Death, 
to make it Murder. Kel, 26. e 1 

| | n 


& 
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ins the Ca of Stabbing another, if any one ſtab 
2 Perſon who hath not at that Time any Weapon 
drawn, or hath not firſt ſtricken, the Party which 
ſtabs is guilty of Murder, if the Perſon die within 
ſix Months after; by Stat. 1 Jac. c. 8. Foft, 


Y 7 hough where a Man that is non Campos kills 


* 


another Perſon, this is not Murder : Tis the ſame 
of a Lunatic during his Lunacy, But he that in- 
cites a Madman to kill a Perſon, is a principal 
And if one that is drunk killeth another, it is 
Felony and Murder by our Law. Hale's Sum. 43. 
A Perſon under the Age of Diſcretion kills a 
Man, it is not Felony ; though if by Circum- 
ſtances it appears an Infant under twelve Years 
old could diſtinguiſh Good and Evil, and knew 
what he did; if he kill another, it may be Mur- 
_ As if he hide the dead Body, — Excuſes, 
Co ; , 
It is not the bare Killing, but Males, that 
makes the Crime of Murder; and the Malice muſt 
be of Corporal Damage to the Party; and if it 
be not continuing till the Death, it is no Mur» 
der. Hale P. C. 49 N 1 
This Malice is either expreſſed, or it is implied. 
The expreſs Malice, is when it is evidently 
proved there was ſome ill Will or old Grudge be- 
fore the Killing, and the Fact was committed with 
a ſedate Mind, and a formed Deſign of doing it. 
And implied is, where a Perſon kills another 
having nothing to defend himſelf ; as in going 
along a Street, over a Stile or the like. * 
If a Killing or Murder be perpetrated through a 


direct Purpoſe to act ſome perſonal Injury to = 
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- Perſon lain, it is ſaid to be propefly of expreſs 

Malice. Xel. 126. . 

As where a Man in cool Blood, maliciouſly and 
deliberately beats another in ſuch a Manner, be- 
oa any appearing Deſign of Chaſtiſement, . that 

dies : 

In that Caſe it is Murder, by expreſs Malice, 
though he did not intend to kill him; 
| For if a Perſon voluntarily commits any violent 
or cruel Act, which is attended by Death, in 

udgment of Law he is looked upon to do it of 

lice aforethought. 

And where one-executes his Revetige i in a cruel 
| Manner, with a dangerous Weapon, as ſhews a 
malicious Deſign of doing Miſchief, and Death 
enſues thereon, it is expreſs Malice and Murder 
from the very Nature of the Fact. Xel. 127. 

By Poiſoning a Perſon ; and where a Man kil- 
Jeth another without Provocation, Malice is plain- | 
ly implied. If one reſolves to kill the firſt Perſon 
he meets, and kills him accordingly, it is Murder, 
though he knew bim not, for here Malice is im- 
plied againſt all Mankind. 

One lays Poiſon to kill a certain Perſon, and 
another takes it and dies, it is Murder: It would 
be otherwiſe, if laid to kill Rats. 

And if A. bearing Malice to B. ſtrikes or ſhoots 
at him, but miſſeth him and kills C. this will be 
Murder in A. and if it were without Malice pre- 
penſe, then Manſlaughter. g 
85 ſuch Caſe the Malice intended to one, makes 
the Death of another upon that Malice, Murder, 
and qualifies the AR as if it had its due Effect. 
If a Man does a Thing that apparently muſt in- 
troduce Harm ; as where he runs among a Multi- 
tude of People with a Horſe uſed to ſtrike, 8 
. 7 uo : ; an 


Ok Sounds and Pꝛinciples. 21 
nd one is killed, it is Murder, if done with an In- 
ent to do Harm. 12 5 
For an Intention of Evil, though not againſt a 
articuler Perſon, makes a Malice, ang the hs 
hereon is Murder. Hale. 
A Perſon finds a Boy ſtealing Wood; he TP? 
im to his Horſe-Tail, the Horſe ran away with - 
im, and killed the Child, it was adjudged Murder. 
The Cauſing an Abortion, by giving a Potion 
o, or ſtriking a Woman big with Child, was for- 
Wnerly Murder; but now a great Miſprinon only, 
aleis ſuch Child be born alive, and die of the 
Bruiſe. 1 
Where the Death of a Baſtard, newly born, i is 
oncealed, it ſhall be ſuppoſed to have been mur- 
ered; except the Mother proved it Born dead. 
21 Fac. c. 27, ſee Obſerv. Stat. 3200᷑ĩ. 
If an Infant be laid under Leaves or Trees, 5 
ſuffered to be deſtroyed by Vermin; or a Sick 
an in the Cold, whereof he dies, either are a | 
Killing. 3 /. 48. | | 


Of Mu rder, by Combat and Dueling, dees 


1 N Caſe two Perſons fight in cool Blood, on a 

former Quarrel, and one of them is killed; 

1 be and where upon a ſudden falling out, one appears 

<4 to be Maſter of his Temper, and kills another, it 
mo will be Murder. 

For where there is a Fighting between two, on 


ſuch precedent Quarrel, it. may be preſumed to be 
der a on Malice prepenſed. N 


And though two Perſons fall out early in the | 
| A and meet in the Afternoon of the 55 
| ay 
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Day, if one be killed, it is Murder; for their af- 
ter Meeting is of Malice. Ee. 

But if A. and B. are at Malice, and reconciled, 
and after upon a new/Occaſion they fall out, and 

B. is killed, it is held to be no Murder. 

So it is, where they combat on Malice, and 
being parted, afterwards they meet and fight upon 
a ſudden, and one kills the other; by ſome it is not 
— becauſe the firſt Malice is ſatisfied. Hale: 
Sum. 49. | 

"Wet i the Party killed, in the firſt Combat had 
wounded the Party laying, it might be other- 
wiſe. TE 

If there be a Quarrel between two Perſons, and 
one challenges the other, who declines meeting 
him, but at Length upon Importunity, and to vin- 
dicate his Reputation, meets and fights, and kills 
the Challenger, it is Murder. Mel. 27, 

- Though here if the Perſon challenged: refuſe to 
meet, and ſaith he ſhall go to-morrow to ſuch a 
Town, and being aſſaulted by the Way, he kills 
the Challenger, it is Manſlaughter only, 
Where two Perſons A. and B. fall out, and on 
a Challenge they appoint the Field, and each takes 
his Second with him; if A. kills B. this is cer- 
tainly Murder in A.'s Second; and it hath been alfo 
adjudged Murder in the other Second : But this 
laſt ſeems otherwiſe according to Hales Sum. 51. 

*T'is ſaid by ſome, that the Seconds of the Per- 
ſon killed, are equally guilty of Murder, by Rea- 
ſon of the Encouragement which they gave by join- 
ing with him. ET aps 

A. and B. falling out on a ſudden, they preſent- 
ly agree to fight, and each fetches a Weapon, then 
they go into the Field, and one kills the other, this 

=, | is 
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b only Manſlaughter, - becauſe the Blood never 
cooled. 
| "Tis other wiſe, if they appoint to fight the next 
= Day, or at any other Time. 
| If there be Malice between H. and B. and upon 
that Malice they meet and fight; here though A. 
gives the firſt Blow, yet if B. kill bim, it will be 
Murder. Hales Sum. 47. © 
In the Common Law it is of no Signification 


who begins the Quarrel, or gives the firſt Stroke? 
And no Words, tho? ever fo reproachful, ar 


ſufficient Provocation to extenuate the Crins of” 
Murder 
But if angry Words paſs between two Perſons, 
| and one pulls the other hy the Noſe, whereupon 
the Perſon aſſaulted kills him immediately, it is 
but Manſlaughter, from ſuch a ſudden Quarrel. 
If a Man provoked by Words or Geſtures, 
makes a Puſh at a Perſon before his Sword is 
drawn, and a Fight enſues, wherein he who made. 
the Aſſault kills the other, it is Murder: 8 

Here in Caſe he had made no Puſh till the 
other's Sword was drawn, it would have been \ 
only Manſlaughter in the Perſon killing; 5 

A Perſon aſſaults another with Malice, tho' he 
be afterwards driven by the other to the Wall, and 
there he kills him in his own Defence, it is Mur- 
der by Neaſon of his firſt Intent. 

In this Caſe if the Party aſſaulted fly to the 
Wall, and being ſtill purſued, he kill the other, it 
is only Manſtaughter. 

Two having Malice prepenſe fight, and the 
Servant of one of them not acquainted with the 
Malice, takes Part with his ter, and kills the 
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other; this is Murder in the Maſter, and but 
Manſlaughter i in the Servant: 


But when there is a Conſpiracy to kill a Man, 
but no Malice againſt his Servant, if the Servant 
be ſlain, the Malice againſt the Maſter ſhall be ad- 
judged to extend to his Servant, the Killing of 
whom is Murder. 

If two or more come together to kill, rob or 
beat a Man, or to commit a Riot, and one of 
them kills a Perſon, it is Murder in all thoſe of 


that Party that are preſent, aiding or abetting 
= thereto, or that were ready to aid him, tho but 
Lookers on; 


All will be ſaid to intend the Murder; but it is 
otherwiſe if the Lookers on came there by Chance. 

If Offenders come into a Park, and the Park- 
Keeper ſhoots at them, whereupon they fly, but 
he purſues, and they kill him, it is Murder in all; 
for their firſt Entry was with a malicious Intent. 

In Robbing a Park and committing Murder, all 


are held to be preſent that are in the ſame Park, 
though half a Mile diſtant and out of View. 


1-If any Perſon ſtand by and encourage another to 
ſlay a Man; or where one comes with others on 
Purpoſe to kill him, and ſtands by till the F aQt is 
done, it is Murder in all preſent. 

Killing a Perſon endeavouring to part others 
fighting, though without apy evil Intention againſt 


him, is Murder. 


And where two Men are fighting, if other Per- 
ſons looking on do not endeavour to part them; 
or to apprehend the Murderer, if one be killed, 
they may be indicted and fined. Ney. 

Where any Magiſtrate or Miniſter of Juſtice in 


| th Execution of his Often; Sheriff, Conſtable or 


Watch» 
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5 


t atchman in doing his Duty, or any one that 
5 >mes in Aſſiſtance of the King's Officers is kil- 
. ed, it is Murder. 5 | : 
it EG And here a Perſon ſhall not be excuſed, by al- 
-eaging that what he did was in a ſudden Affray, &c, 


If a Bailiff is killed, in executing a Writ or 
WP roceſs, or a lawful Warrant, though the Proceſs 
e crroneous, or he do not produce his Warrant, 
f he be a Bailiff commonly known, it will be 


of order 757-5 fix I 
ng But here if the Officer doth that which is un» 
ut warrantable, as if he break open the Door of  *® 
ouſe, or Window, to arreſt a Perſon in a Civil 
t is aſe; or if he arreſts a wrong Perſon, or one 
e. pon a Sunday, &c. theſe Acts are unlawful, and 
k- St is no Murder, but only Manſlaughter to kill 
but in” 5 7 kth i 
/ Killing not Murder, but Fuſti fable. 
rk, | a ; | , 
F a Man, without any Provocation, is af- 
r to faulted any where by another, in ſuch a Man- 
on er that it plainly ſhews an Intent to Murder him, 
A is s by paſſing at him with a drawn Sword, Sc. he 
may juſtify killing ſuch Aſſailant. | | 
hers here one attempts to commit Murder, Rob. 
inſt iſbery, or other Felony, a Man or any of his Ser- 
ants may lawfully kill him. | 8 
And where a Perſon in Poſſeſſion of a Room in 
a Publick Houſe, kills another attempting to turn 
him out of it; the Killing has been held to be 
g juſtifiable. 3 3 ks | 
Ce in | | "ApS: 8 


GY \ 
i 
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Likewiſe if a Woman kills a Man, who at- 
tempts to commit a Rape upon her, ſhe may juſti- 
fy the doing it. Fe. 274. | | 

Treſpaſſers in Foreſts, Cc. not ſurrendering, 
but defending themſelves, and Rioters ſtanding in 

Oppoſition to a Juſtice's Command, the killing 
them is juſtifiable, A, 

So if a Felon will not ſuffer himſelf to be ar. 

reſted, or if he ies for it, being purſued upon a 
Hue and Cry; or where a Priſoner aſſaults thoſe 
as conduct him to Gaol, or his Gaoler in endea- 


| . to eſcape, &c. killing ſuch may be ju- y 
ifed, 5 SD 5 . 
But this is only when an Offender cannot be n 
taken or ſecured without killing. | 
And if a Prifoner by Dureſs of the Gaoler comes P 
to an untimely End, it will be Murder. Hale P 
Sum. 47. H. H. P. C. 466. 2 R. Raym. 1578. | at 
There is a Killing excuſable, where a Man kill 
another ex Neceſſitate, merely in his own Defence. Ir 
See Se defendendo. 8 dc 
4. The Crime of Manſlaughter ; which i 
where a Perſon is killed upon a ſudden falling out, an 
without Malice. IG de 
Or it is when one.commits a voluntary and un- Pg 
lawful Act, but without any deliberate Intention 
to do it: And for this Crime, the Offender hal no! 
have the Benefit of Clergy for the firſt Offence. kil 
Where two ſuddenly fall out and fight, and Fe 


one breaks his Sword, on which a Stander-by 
lends him another, wherewith the Adverſary ö 
killed, it is Manſlaughter in both the Killer and 
the Stranger, | 


And if a Man in Vindication of his Friend, WW P. 2 
who is aſſaulted by another, preſently takes up an 


Inſtru- 
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miret, and kills the other, ſuch Act is Man- 
laughter. 1 Hawk. 

If a Man is taken in Adultery with another 
Perſon's Wife, and the Huſband preſently kills the 
Adulterer; this is a great Provocation, and makes 
it but Manſlaughter “. 
- Two Perfons ſtrive for the Wall in a Street, 
= and one kills the other, it is Manſlaughter ; and ſo 
it is if two play at Foils, and one kill the Mer. | 
Halt's Sum. 57. 

A Man ſhoots off a Gun in a City, or High- 
way, which endangers the Life of ſome Perſon, 
and one is killed, it is Manſlaughter by our Com- 

mon Law. 
And if one throw Stones over a Wall, in'a 
Place where Perſons often reſort, or at another in 
Play, and kill any Perfon; if it be done without 
| any evil Intention, it is Manſlaughter. 

It is not Murder, becauſe there is no malicious 
Intention to hurt; nor per infortunium, as he was 
doing an unlawful AR. | 

Where a Perſon ſhooting at the tame Fow! of 
another, which is an unlawful AQ, kills a Stan- 
der-by, it is. faid to be Murder in ſuch Perſon. 
Pol, 25 8. | 


If he ſhoot at a wild Fowl, Hare, Cc. and bs A 


not qualified to keep a Gun, or kill Game, and 
kills any Perſon, it is Manſlaughter. But /te 
Foft, 5 9 6 | 


» 
* 3 mY 0 1 FY _ 


®* Kel. 137. pl. 4. Ventr. 158, 159. 7. Raym. 
212. 2 Keb. Rep. 829. 1 49. n NG. Vs. 
ph 20, Faſt. 9 5 2 
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And if he is qualified to keep a Gun, which . 


makes the intended Act lawful, it is only Chance- 
_ medley. 3 [ff | 


Of killing Perſons, Cheer and 
Se Defendendo, Sc. 


As to 8 it is where a Man is doing 
a lawful Act, without any Intent of Hurt to an- 

other, and one is caſually killed thereby. 

This may be in divers Inſtances; as where a 
' Perſon caſts a Stone, or ſhoots an Arrow in the 
Fields, or other open Place, and they happen to 
ſtrike and wound a Man, of which he dies. 

If one be cutting down a Tree, and the Hatchet- 
head flies off, and kills a Perſon ; or where he is 
doing a lawful Thing that may cauſe Danger, and 
gives Warning, after which a Man is killed; 
theſe accidental Killings are Chancemedley. Hale 

Sum. 31. 

So it alſo is, where a Maſter in correcting his 
Servant, or a Schoolmaſter his Scholar, or an Of- 
ficer whipping a Criminal, in a reaſonable Manner, 
happens to occaſion their Death. i 

It is likewiſe called Manſlaughter by Miſadven- 
ture, for which the Offender ſhall have his Pardon 
of Courſe, 

Se Defendendo, is where one kills another in his 
own Defence, being under an inevitable Neceſlity 
of doing what he did. 

And any Perſon, in his juſt Defence, may kill 
others for the Safety of his Life ; but if Malice be 


coloured under a Pretence of Neceſſity, or one 


kill 
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kill another before he need to do it, it may be 
Murder, or Manſlaughter, V 
If a Perſon on ſome ſudden falling out be at- 
tacked, and before a mortal Wound is given he 
flies to the Wall, or other unpaffible Place, as far 
as he can, to ſave himſelf, but being ſtill purſued 
kills the Aggreſſor; this is Se Defendendo. 

In this Homicide the Party aſſaulted is not ex- 
cuſed, unleſs he give back to the Wall. | 

But if the Aſſault be ſo herce and violent, and 
in ſuch a Place, that giving back would endanger 
his Life, then he need not give back, to excuſe 
the Defence. Fale's Sum. 41. BE Gt, 

If A. aſſaults B. upon Malice, who retreats to 
the Wall, and then in his own Defence kills A. - 
here, if it be in the Highway, he ſhall be diſ- 
charged; but if not, it is S- Defendendo. 

Though in caſe A. retreat back te the Wall, 
and there kills B. it is Murder. 

A Maa that kills another by Miſadventure, has 
of courſe his Pardon: But if a Perſon be only 
wounded, an Action of Treſpaſs may be brought; 
and he ſhall have the ſame Judgment as if done of 
Malice. 7 | . | 

For ia that Caſe the Law takes Notice of the 
Damage of the Party wronged, and not of the 
malicious Intent, as in Capital Caſes. ' 

Felb de ſe in our Law, is wherea Man lays vi 
lent Hands on and kills himſelf. | 

As in Caſes of Murder, the Death muſt enſue 
within a Year and Day after the Stroke, c. The 
Act muſt be deliberate, and purpoſely done; and 
the Perſon that commits it, muſt be of the Age of 
Diſcretion, and Campos Mentis, or it will not be 
Felony. ; 1298 
C 3 „ 


3 Ok Szounds and Piinciples. 


Therefore if a Lunatic, during his Lunacy, 
one diſtracted by a Diſeaſe, an Ideot, or Infant 
Kill himſelf, neither of theſe are Fels de ſe. 

A Man that perſuades another to kill, him, does 
not come under this Name; his Aſſent being void 
in Law, and the Perſon killing him judged a 
Murderer. 

Yet it is Felo de ſe, where one maliciouſſy en- 
deavouring to kill another, falls upon his own 
Sword, wheieby he kills himſelf ; but here he is 
to be the only Agent, 

On a Verdi found of Fels de fe before the 
Coroner, the Offender forfeits all his Goods 
and  Chattels to the King, for the Loſs of 
a Subject aud Breach of the Poms: And by Cuſ- 
tom the Body is buried in the Highway, Cc. | 

But the Forfeiture is often ſaved, oy the Ju- 
ry's favourable finding the Fact to be Lunacy. 
Hawkins, _. 

There is a Maihem or Maiming, that is Felony 
by our Law. 

As where any Perſon on Malice forethought, 
and lying in wait, cuts off the Noſe, puts out the 
Eye, diſables the Tongue, or cuts off or diſables 
any Limb or Member of another, with Iotent to 
maim or disfigure him. 

The Offender, his Aiders and Abettors, e. 
are deemed guilty of Felony, without Benefit of 
Clergy ; but no ſuch Attainder ſhall corrupt the 
Blood, e. 22 C 23 Car. 2. c. 1. | 

In theſe Caſes, a voluntary Ac the Law judges 
to be done out of Malice; as where one kills a 
Perſon without Provocation. 


wy 


— 
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If a Man maim or diſable himſelf, tis ſaid, he 
may be indicted and fined for it at the King's. 
FF 8 3 

5. The Crimg of Felony, was formerly every 
Capital Offence, done with an evil Intention, and 
a bitter or fierce Mind. EE | 
Now we account any Offence to be Felony, 
nat is in Degree next to Petit Treaſon, 
| It is either by the Common Law, by the Civil 
Law, or by Statute. | po rd 

The Felony at Common Law is againſt the Life 
of a Perſon, as Murder, Manſlaughter, Felo de ſe, 
&c, or againſt a Man's Goods, ſuch as Larcency ' 
and Robbery ; againſt his Habitation, as Burglary, 
Arſon or e e and againſt publick Ju- 
ſtice, by Breach of Priſon, Cc. I 

Piracy, or Murder on the Sea, is Felony ac- 
cording to the Civil Law, and alſo by our Sta- 
tutes. 

And the Felonies by Statute are many, and in- 
creaſing, 1 tt, 
There are in general two Sorts of Felonies ; 
the one lighter, ſuch as for the firſt Offence may 
be allowed the Benefit of Clergy ; but the other, 
the greater, may not : Though Clergy is granted, 
where it is not expreſly taken away by any Sta» 
tute, be 

Felony excluded Clergy is puniſbable with Loſs 
of Life,' and of Lands not intailed, Goods and 
Chattels ; and it commonly works Corruption of 
Blood, except a Statute e an Offence Felo- 
ny, ordains it to be otherwiſe, ' | 
And concerning Felonies, where a Perſon fleals 
another's Goods, not from his Perſon, or out of 
his Houſe by Night, it is called Larceny; and if 

| C4 the 
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the Thing ſtolen exceeds 12 d. Value, it is Grand 
Larceny, for which the Offender ſhall be hanged. 

But when the Theft is under that Value, it is 
tet med Petit Larceny, and is puniſhed with Whip- 
{ ping: And the Jury may find the Goods of leſs 
| Value, though a Man be indifted of ſtealing 

Things worth 405. and ſo convict the Priſoner 
but of Petit Larceny. 

Not only if one ſteal the Goods of another. it 
is Felony ; but if a third Perſon felonjouſly takes 
them from him, ſuch third Perſon is a Felon as to 
both the others. 

Stealing of Goods, Which 7 by Contiaa 
are to uſe; or where a Gueſt ſteals Plate ſet before 
him at an Yah or Tavern; either of theſe are Fe- 
lony ; Thoſe that have the Charge of Things, as 
of a Chamber, Sc. may be alſo, guilty of Lar- 
cen 

Is Ci Sis hood Walt Goods to one, 
who pretends to buy them, and he runs away with 


the Things, it is Felony: But if a Horſe be Jen, 1 


to a Man to go to a certain Place, and he 

further, and 2 rides away with the Horſe, it . 
not Larceny, becauſe he had at firſt a Jawful Poſ- 
ſeſſion. 

And yet if a Carrier, after he has brought 
Goods to the Place appointed, take them away pri- 
vately, tis Felony ; for the Poſſeſſion which. he 
had from the Owner, being determined, he is a 
meer Stranger. It is the ſame if he carry. the 
Things to ſome other Place than that agreed. 
Where a Taylor employed to make a Suit of 
Clothes imbezils the Cloth delivered to him for 
that Purpoſe, it is no F TOs Nox | is it fo 182 

oy | +, A Der» 


. 
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a Servant goes away with his Maſter's Goods, de. 
livered him, which is only Breach of Tr6ſ®: £4552; 
This is by reaſon of the Delivery ; but by ga- * 
tute, they are to be under 40s. Value. 

A married Woman cannot be guilty of Felony” | 
in ſtealing her Huſband's Goods; though if ſhe*;, 
deliver them to an Adulterer, it is F nay” in bim f 
to receive them. 


And if a Feme Covert commits Felony in Coins 


be done by his Command and Coercion, and lde 
will be excuſed. © 

But it is otherwiſe bre ide Wiſe ſteals Gobds | 
alone, without the Knowledge of the Huſband,. 

when it is Felony in her, 

In felonious Attempts, the” leaſt removing A 
Thing, although it be not quite carried off, is Fe- 
Jony ; us where one takes Things out of à Bx, 
and lays them on the Floor, but is #pprefietideds | 
before he gets away, c. Hale's Sum. G. 4 
To ſteal Dogs, Oc. which are of baſe Nature, | 
is not Felony ; nor Deer, Hates, &c. except they 
are made* tame: If any Poultry, or Fiſh in as 
Trunk, are taken wakes! it ee eee 


1366 1» 


Of particular: Felonics by the ae. 


Cuttiag Powdike, Felsgy within Clergy. 221 


H.8, c. 11. ell. 2. 2.& 3 Ph, & Ma, 4 19. 
H. H. P:C:680, © 


Petty Treaſon, wilful Murder of Malice re-- 
penſe, 7 odbing! Churches, Chapels, &c. or Per-- 

ſons in Dwelling ws or near_the-Highway,, 
W or 1 with Corn ; wichontt 


35 | Clergy 


pany with her Huſband, it ſhall be prefumed toe} - 


— — * * 
— _ ͤ — 
_ — 


* FOE I — 
1 — 
ho 2 « N 
— 70 r 2 
2 1 — — * 
— 


K mY 
A ASS lt We borer 


vs Ao. ID 2 


—.— 


—— 


* 
* 
4 
j 
" vl 
* 1 
1 
+ 
1 
8 g 
_ 
N *B 
74 
14 f 
$ 
17 [4 ro - 
1 
x 
. 
74 
1 43 
. 
y fr: b 
„ 
6 ' 
Li oy 
4 3; 
Mil 
[ 
' 24 . ; 
» 
_— 
4 
_ 1 
f * 
1 
1 ery 
1 
* , 1 
11 
N — * 
q = ' 
_ 
_ 
\ * o 
6 + 7 
17 g 
5 g 
=_ 
HA i 
Y 4 ® 
8 
D d . 
1 1 
n 5 
- _ 
Y ; 
E 1 1 
L 1 
i 
x 
| ; 
1 
| 
F 
\} 
M 


) 


34 Ok Gꝛounds and Pꝛinciples. 
Clergy. Acceſſaries before made Principals. 23 
H. 8. c. 1. feli. 3. 3 Ia. 352. Dy. 224. 11 


Ce. 29. Bulſtr. 112. 


£ 4+ 


Challenging above. twenty, ſtanding mute, or 


not anſweriog directly, if the, Indiment be for 


ſuch an Offence, for. which the Clergy is not al- 
lowed, if the Party is convicted by Verdict or 
Confeſſion, or being outlawed for an Offence not 
within the Benefit of Clergy; Ouſted of Cler- 


gy. 25 H. 8. c. 


» Buggery with or Beaſt, 25 H. 8. c. 6. # 
Detaining Perſons in Cumberland, &c. againſt 


their Will, and giving or receiving blackmail, Fe- 


lony without Clergy. :43 Eliz. c. 13. 5 
Stabbing, or thruſting any Perſon that hath not 

then any Weapon drawn, or that hath not then 

ſtricken the Party, which ſhall ſo ftabb, or thruſt, 


ſo as the Perſon die within fix Months then next 


fallowing; without Clergy. 1 Fac. c. 8. ee. 2. 
Ba . 86, _ Gadb. 154, pl. 204. Styl. 86, 467. 
Al, 43, 44. 3 Lev. 255, 256. 7 Med. 133. | 
2. R. Raym. 847. Fat. Cr. Law 2997. 
Levying à Fine, ſuffering a Recovery, ac- 


| knowledging a Deed inrolled, Statute, Recogni- 


zance, Bail, or Judgment, in the Name of an- 
other not privy to the ſame; without Clergy, 21 
Fac." 4. 26. ſet. 2. Fentr, 301. T. Fo. 64. 
Stra. 384. | | | 
No Corruption of Blood. Wife loſeth not her 
Dower. Bail taken, but not, filed, nat within 
this Act. But ſince made Felony by 4 N. & M. 
c. 4, ſe. 4. but within Clerg gg. 
Concealing the Death of a, Baſtard Child, with- 


. >. out Clergy. 21 Fac. c. 27, Kul. 33; Gill. 


Evide 27 1. 2 Haul. Pl. < r. 438. 15 25 


—- 


| | 


| treland, within Clergy. 13 & 14 Car. 2 6, . 


dy that and later Statutes is fubjeted, 10 eyes Pe is 8 3 . 


| of any Cloth, or other Woollen Manufactures, 


Tranſportation for Seven Years, 


P. C. 288, 289. Law Evid. 274, pl ar. 4 E . Ja 
ſervations on the Statutes 318. "DP as 
Tranſporting Wool out of Elan Nala, Ma; 4 E 


By 788 . 3. c. 28. making it Felony se 
pealed, and it is reduced to a Miſdemeanor, "which - y * ; 


* * 
- 
3 


naltles 
2p" Fes * dolore Thieves Lat 
Spoil- takers in the Counties of Northumberland,” Ps 
and Cumberland; without Clergy. - 18 Car. 2. 4. 
3. heb. z. made perpetual by 32 Car. 2. c. 2 - 25 5 
fe: 12 Offender may be tranſported, fee 7 "Ge 1 
Cutting we ditclg Ahilngs- or carrying PR 


from the Rack or Tenter, in the Ni Time; 48 
Or committing any Offence againft 31 £liz. c. 4 N 7 
Or feloniouſly ſtealing any of his Majeſty's Sails, 1] 
Cordage, or any other Naval Stores to tf Value 
of 20. without Clergy: - 22 Car. 2, c. 5. 9 
3. By 15 Ces. 2. c. 27. third Offence is wy” "7M 
Unlawfully cutting out, or diſa ni he Tongue, : 
of Malice forethought, and by hy ing in Wait, 
putting out an Eye, flittin ig the A, cutting off 
a Nofe or Lip, or cutting f or difabling any ter 1 
or Member of any other Perſon, with Intention 
to maim or disſigu A without Clergy. Acceſſaries. 


before made Pri No Corruption of Blood 
or Forfeiture- 22 2 23 Car: 2. k. 1. fot. 7. Fa 
See 6 Hal. Hr. Tri. wer N. 192. Coke and W "" 
IWordburn#s Caſe on this Act for fitting the Noſe ob 3 
My 8 N. were both. convicted and exe A 4 
— „ 15 ant «193 34 „ A 9 - 
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any Stacks of Corn, Hay, or Grain, 
22 & e 2. e. 7. feet. 2. See 9 Ge, 


Stat, 11 & 12 IF. 3, 


though no Perſon 2 _Accellaries before and 


; purloin any Chattel, Bedding, or Furniture, 


* 
I 
ite 


Maliciouſly, unlawfully, and Jie duroing 


arns, 


other Houſes, or Buildings or Kilns, within Sher. 


c. 8 

But Fun is given to the Offenders to chuſe 
Tranſportation for Seven Years, Returning with- 
in the Time, without Clergy. Se, 4. 

No Corruption of Blood, Loſs of "Dower, or 
Disheriſon of the Heir. S2#.3. . 

Mariner laying violent Hands on his Cemman- 
der, to hinder him from fighting in Defence of 
his Ship, and Goods, committed to his Truſt, 22 
& 23 Car. 2. c. 11, ſed. 9. without Clergy. 


7 bay, 

Captain, Mafter, 6 or — 7 | Officer, 
belonging to any Ship, wilfully caſting away, 
burning or otherwiſe. deſtroying, the Ship unto 
which he belongeth, or procuring the fame to be 
done, 22 U 23 Car. 2. c. 11. ect. 12. without Cler- 
gy» Stat. 1 An. ſeſ. 2. c. . 777 12 An. e. 
6. 18. a 5 8 c, 29. J. b. 

* Feloniouf y taking away any Goods + Ofc. being 
in any: Dwelliag-bouſe, any Perſon being therein, 
or put in Fear, or robbing any Dwelling- houſe 
in the Day - time, any Perſon being therein, or 
breaking any Dwelling- houſe, Sbop, or Ware- 
houſe, thereunto belonging, in the Day-time, and 


taking away any Goods, g., to 5 8. Value, al- 


after made Principals, Without Clergy,. 3 N. & 
AM. c. q. made gr by 6& 7, 3 3. c. 14. 
See FoAl. Cr. Law 78. ' Obſervations en he Sta- 
tutes 289. 

Taking away with Intent to ſteal, Bia ot 


which by Contract or Agreement are to be uſed; 
e 
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or let to Uſe, in or with any Lodging, (if above 
twelve Pence Value); without Clergy. 3 #7 &. 
Perſonating another before thoſe who have Au- 
mwority by this AR to take Ball, (o as to make him 
Ws liable to the Payment of any Sum of Money in 
that Suit or Action; without Clergy. 4 2 
M. G. . „ n e 02 31:61 wot een 
The forging or counterfeiting the Tickets in 
the ſeveral Latteries by Virtue of diverſe AQs of 
Parliament, or ſtanding Orders or Receits given 
out in Purſuance of the ſaid! Acts, or aliering the 
Number or principal Sum thereof, or counterſeit⸗- 
ing the Hand of any Perſon to ſuch Order; or the 
bringing any ſuch! forged; Ticket, G. (Knowing 
it to be ſo) to the Managers, Cc. with Intent: to 
defraud his Majeſty, or any Contributors; with- 
out Clergy. 5& 6 AMA. c. 7. 
Forging any of the Stamps by Virtue of diverſe 
Acts of Parliament, or counterfeiting or reſemb- 
ling the Impreſſion of the ſame, upon any Vel- 
lum, Parchment or. Paper, or uttering, vending, 
or ſelling any Vellum, &c, with ſuch counterſeit 
Impreffion, knowing the ſame to be ſo, or uſing 
any Stamps or Marks with Intent to defraud the 
Crown of the Stamp Duty; without Clergy, _ 3 
& 6 W.'t& M. e. Al. inne ** ha Ps ng} 
The counterfeiting Exchequer: Bills, or any In- 
dor ſement thereon, or tendering: ſuch. counterfeit 
Bills or Indorſement, knowing the ſame. to be 
counterfeit, with Intention to defraud his Majeſty, 
or any other Perſon; without Clergy. 7898 
M. 3. c. 31. fett. 78. 5 TY 


” 


_« Forging the common. Seal of a Bank, aud: . 


* 
2 
* 0 


5 


3 


$ 
2 
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or Dividend Warrant, or any Bond or Obligation 


under the Common Seal, or altering or eraſing any 
ſuch Bank Bill, Note, &c. or altering or eraſing 
any Indorſement on any Bank Bill, Note, Ec. 


or demanding to have the ſame exchanged for 


ready Money, knowing the fame to be forged, 
eraſed. or altered, or tendring the ſame in Pay- 
ment, knowing it to be forged, &c, . without 
Clergy. 88 9 V. 4. c. 20. ect. 36. See Stat. 
11 Geo. c. 9. /. 6. 7 8 V. 3. 4. 31. . 36. 
3 Mil. Rep. 439. Stra. 18. 34 5 
Blanching Copper for Sale, or mixing blanched 
Copper for Silver, or knowingly and fraudulently 
buying, or ſelling, ar offering to ſale any malleable 
Compoſit jon or Mixture of Metals, or Minerals 
heavier than Silver, and look and touch and wear 


like ſtandard Gold, but manifeſtly worſe than | 


ſtandard, or receiving, paying, putting off any 
counterfeit- or - unlawfully diminiſhed milled Mo- 
ney, (not cut in Pieces) at a lower Rate than it 
imports, or was coined, or counterfeited for; 
within Clergy. 8 C 9 J. 3. c. 26. ee, 6. 
made perpetual by 7 An. o. . 

Any Perſon or Perſons, privately by Night or 
by Day, ſtealing Goods in any Shop, Warehouſe, 
Sc. of Five Shillings Value, or more, though 
ſuch Shop, Warehouſe, Sc. be not actually broke 
open; and although the Owner: of the Goods or 
any other Perſon; be not in ſuch Shop, Ware- 
houſe, Cc. to be put in Fear; Acreſſar ies before 
made Principals. 2 Hal. Pl. Cr. 350. Without 
Clergy. 10 C11 F. 3. c. 23. Fhe Goods of 
another ſtolen out of a Shop, is not Felony within 
KHauard an this Statute: in. AA. 3 
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Not only ſetting out Pirates, but aſſiſting in, or 


: adviſing any Piracy, or receiving, or concealing 


any Pirate; without Clergy. 11 C 12 3. 
c. 7. made perpetual by 6 Geo. c. 19, 

Any Owner. of, Captain, Maſter, Officer or 
Mariner belonging to any Ship or Veſſel, wilfully 
caſting away, burning, 'or otherwiſe deſtroying the 
Ship or Veſſel, of which he is Owner, or to Which 
he belongeth, or in any wiſe procuring the ſame. 
to be done to the Prejudice of any Underwriter of 
any Policy of Inſurance, or of any Merchant wha 
= ſhall load Goods thereon, or of any Owner of 
We ſuch Ship; without Clergy. ' 1 An. ae 2. 4.9. 


„ : iir N CCC 193 XG , 
Officer or Soldier beyond Sea, raiſing any Mu- 
tiny, or reſiſting his r, &c. without Cler- 
gy. 2& 3 An. c. wn . 8 
Receivers of ſtolen Goods, knowing them to 
be ſtolen, guilty of Felony as Acceſſaries; Trans; 
portation for; 14 Vears. 5 An. c. 31. ſet. 85. 
8 Med. 264, Fol. Cr. Lau 35 33. 
Counterfeiting or forging any Stamps or Mark 
on Hides and Skins, and Pieces of Hides and Skins; 
to reſemble any Stamp or Mark made in Purſu- 
ance of this Act, or counterfeiting or reſembling, 
the Impreſſion of the ſame upon any Hide, Skin, 
— of any Hide, or Skin 2 any Vellum: or) 
archment, or uttering, vending, or ſelli y; 
Hide, Skin, - &c. with ſuch — 4 
Impreſſion thereupon, knowing ſuch Mark or Im 
preſſion to be counterfeited 3 without Clergy, ' 9 
* or . | Pg 

aulting, wounding, or attempting to kill a, 
without Clergy... 9 An, c. 16. 
5 Forging 
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Forging or counterfeiting the Common Seal of 
the South Sea Company, or forging, counterfeit- 
ing, or altering any of their Bonds, or- knowingly 


_ tendering, or offering to diſpoſe of the ſame, with 


Intent to defraud any Perſon; without Clergy.” 9 
An. c. 21. ſert. 57. 5 EAR 22 M e 
Feloniouſly ſtealing any Money, Goods or Mer- 
chandizes to the Value of 40s. being in any Dwel- 
ling-houſe, or Outhouſe thereunto belonging, 
although it be not broke open, nor any Perſon be 
therein; without Clergy. - 12 An. . 1. c. 7 x 
Tune making any Hole in a Suip in Diſtreſs, or 
ſtealing any Pump belonging to ſuch: Ship, or aid- 
ing or abetting thereto, or wilfully doing any thing 
tending to the immediate Loſs of fuch Ship; with- 
out Olergy. 1 2. f. a. c. 18. made perpetual by 
neee Ad Roe, A ety 
Twelve Perſond on more, being unlawfully and 


. ridt6ufly aſſembled; continuing together for the 


Space of one Hour, after Proclamation made to 
depart, oppoſing or bindering- the Reading the- 
Proclamation, or continuing to the Number of 
Twelve, ſor one Hour, after ſuch Hindrance ſo 


made, having Knowledge thereof; any Perſons 


\ unlawfully and riotoufly afſembled, with Force 


polling down, or 'beginning te pull down any 


Church or Chapel, or Building for religious Wor- 
ſhip, allowed by the Töleratien Act, or-any Dwel- 
ling! houſe, Barn, Stable, or other  Oathouſe; 

without Clergy: 1 Geo. ff: 2. c. 5, 1 
© Maliciouſly' ſetting on Fire or burning any 
Wood, Underwood, or Coppice, or any Part 
thereof, within Clergy. 1 Geo, ' Joffe 2 448, 
% an Offender ordered for Tranſpor tation 
beyond Sea, ſhall® return td or (by 6 C0 
413104 | 


c. 23. 


* 
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5 c. 23.) be found at large in Great Britain or re- 
and, without ſome lawful Cauſe, before the Fan 
piration of his Term, without Licence from 5 


Majeſty; without Clergy. 4 Geo. . II. fect. 2. MF 
Taking any Money or Reward under Pretence 


f of helping any Perſon to ſtolen Goods (unleſs he 
apprebend the Felon, and give Evidence againſt 


him at his Trial,) ſhall be guilty of Felony, ' and 
ſhall ſuffer in the ſame Manner, as if he had ſtolen 
them himſelf, - with ſuch Circumſtances as the 
fame were ſtolen. ; Scct. 4. lt 

Perſons impriſoned for Exportation of Wool; 
Sc. refuſing to plead, and Judgment being en- 
tered againſt them by Default, not paying the 


Sum recovered, Tranſportation for Seven Years, 


Returning before the Expiration of the Term 
without Clergy. Sect. 6. 55 
Pirates adjudged ſo by 11& 12 V. 3. c. 7. 
may be tried according to 28 H. 8. c. 15. and are 
without Clergy. Sect. 7. | „ $43 3G 
Any Owner, Captain, c. wilfully deſtroying 
any Ship, to prejudice the Inſurers, without Cler- 
gy by 11 Geo. c. 29. ſect. 6. 4 Geo, c. 12. 


1 


Counterſeiting or forging any Stamp or Seal on 
Leather, which in Purſuance of this Act ſhall be 
ſo (as therein mentioned) directed or ordered, or 
counterfeiting or reſembling the Impreſſion of any; 
ſuch Stamps or Seal ſo directed or ordered, on any) 
Hide, Skin, Piece of any Hide, or Skin, Vellum, 
or Parchment, or uttering, vending, or. ſelling: 
any Hide or Skin, &c. with ſuch counterfeit; 


| Mark, or Impreſſion thereupon, knowing ſuch 


Mark or Impreſſion to be counterfeited, ſhall rene 
der the Offender liable to the Penalties and For- 
| : Ts feiture 
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| feiture of 9 Au. c. 11, ſect. 44. whereby Clergy 
is excluded. 5 Ges. c. 2. ff. g. 

Altering, forging, or counterfeiting any South 
Sea Receipt for a Subſcription to the Stock, or 
Warrant for a Dividend, or any Tndorfement or 
Writing thereon, or knowingly tendring, or of- 
fering to diſpoſe of the ſame, with Intent to de- 
fraud any one; without Clergy. b Geo, c. 11, 
ett. 50. 

Counterfeiting the Corporation Seal of either of 
the Aſſurance Companies, now known by the 
Names of the Royal Exchange, and the London 
Aſſurance, or altering any Policy, Bill, Bond, 
or other Obligation, under their Common Seal, 
or knowingly payſhg away ſuch Policy, Sc. or 
demanding the Money thereon ; without eue. 
© Geo. c. 18. fect. 13. 

Offender againſt che Act bei et re- 
turning within Time, wirkout Ser. 6 Gr. 
: c. 21. 
| 8 to tranſport Felons, and to 
| whom: any Felons fhall be delivered to be tranſ- 
ported, may, in ſuch Manner as they ſhall think 
fit, carry and ſecure the ſaid Felons towards the 
. Sea Port from whence they are to be tranſported; 
and if any Perſon ſhall reſcue ſuch Felons, or aſ- 
fiſt them in making their Eſcape, he ſhall be guil- 
> nb Felony, and fuffer Death without Benefit of 
6 Geo. c. 23. ſect. 5. 


"The wilful and malicious tearing, polig, cut- 
ting, burning, or defacing the Garments or 
Cloaths of any Perſon, in the Streets or Highways, 
Tranſportation for Seven Years, | 6 Geo. c. 23. 


o 17 7 
1250 . * Perſons 
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- Perſons found paſſing knowingly with foreign 
Goods, landed from any Ship without due Entry 
ad Payment of Duties, in their Cuſtody, from 
ny of the Coafts, or within twenty miles there= 


or E 
or s, and ſhall be more than five in Company, or 
f- hall carry offenſive Arms, or wear any Diſguiſe, 


. hall forcibly refit any Officers of the Cuſtoms 
$ leemed Runners of foreign Goods; and being 


e tranſported for Seven Years ; and if ſuch Of- 
Wfcnders ſhall return into Great Britain or Treland, 
efore the Expiration of the Seven Years, they 
hall have Execution awarded as Perſons attaint- 
aof Felony ; without Clergy. 8 Geo. c. 18. 
ect. 6. | Teo | 
Counterfeiting the Name of any Proprietor, 
WF orging, or Procuring to be forged, or wilfully ae- 
ing and affiſting in forging a Letter of Attorney, 

or other Inſtrument to transfer any Sbare in the Ca- 
pital Stock of any Corporation eſtabliſhed by Act oi 


nk vend attending ſuch. Share, or falſely perſonating 
the any Proprietor for the Purpoſes 2 foreſaid; without 
d; Clergy. G. % 22,7 15. =: 2 FRETS. - 


any Order, or any Aſſignment of fuch Order, or 
of the Annuities payable thereon, or of any Re- 
ceipt or Diſcharge to the Exchequer for the An- 
nuities due on any ſuch Order, or of any Letter of 


transfer, Wc, any ſueh Order, or to receive the 
Annuities due thereon, or forging or knowingly” 
acting in the forging any Name of any of the Pro- 
prietors. of any ſuch Order, in or to any ſuch _ 

, | 


"7 gl 


n Exciſe in the Seizing of Run Goods, ſhall be 
bonvicted ſhall be adjudged guilty of Felony, and 


Parliament, or. receiving any Annuity, or Divi- 


Forging, or knowingly aſſiſting in the Forging : 


Attorney, or other Authority, or Inſtrument to 


* — 
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tended” Aſſigument, &c. or knowingly demand- 
ing or endeavouring to receive any ſuch Annuity, 
by virtue of any ſuch forged Receipt, or falſely per- 
ſonating any Proprietor for the Purpoſes aforeſaid; 
without Clergy. 9 Geo. c. 12. fe. 4. 
© Appearing in any Foreſt, Chaſe, Park, &c. or 
in any High- road, open Heath, Common, or 
Down, with offenſive Weapons, and having his 
Face blacked, or otherwiſe diſguiſed, or unlawful- 
1 hunting, wounding, killing, or 
ling any red, or fallow, Deer, or | unlawfully 
robbing any Warren, Ce. 'or. ſtealing, any Fiſh 
out of any River or Pond, .or (whether armed and 
diſguiſed or not) breaking down the Head or Mound 
of any Fiſh Pond, whereby the. Fiſh ſhall. be loſt 
or deſtroyed, or unlawfully and maliciouſly kil- 


ling, maiming or wounding any Cattle, or cut- iſ ; | 


ting down, or otherwiſe; deſtroying any Trees 
planted in any Avenue, or growing in any Gar- 
den, Orchard, or Plantation for Ornament, Shel- 
ter, or Profit; or ſetting Fire to any Houſe, Barn 
ot Outhouſe, Hovel, Cock, Mow, or Stack, of | 
Corn, Straw, Hay or Wood; or maliciouſly 
ſhooting at any Perſon, in any Dwelling-houſe, 
or other Place, [ſee Caſe of Edward Arnold who 
was tried for ſhooting at Lord Onflow,.18. vol, Stat. 
Tri. Forteſe, Rep. g88.)] Or knowing)y ſending 
any Letter without any Name, or ſigned with 2 
fictitious Name, demanding Money, Veniſon, or 
other valuable Thing, = 30 Geo. 2. c. 24:] or 
forcibly .reſcuing any Perſons being in Cuſtody, 
for any of the Offences before-mentioned, or pro- 
curing any Perſon. by Gift or Promiſe of Money, 
or other Reward, to join in any ſuch unlawful Act, 
or concealing or ſuccouring ſuch Offenders, when 
Bib | : by 
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oy Order of Council, &c. required to ſurrender ; 
ene Clergy. 9 Ges. c. 22. made perpetual 
1 by 31 Geo, 2. c. 42, ſei, 2. No Corruption of 
E . Loſs of Dower or F orfeiture, See 2 _= 


12 

Wilfally e e any Perſon, ela or 
ndeavouring to ſerve, or execute any Writ, War- 
ant, or legal Proceſs, &c. within the Place, com- 
monly called the Mint, or the pretended Limits 
thereof, or aſſaulting, or abuſing any Perſon for 
aving ſo done, whereby he ſhall receive any Da- 
mage, or bodily hurt, 'or reſcuing, or knowingly 
harbouring, or concealing any Priſoner taken upon 
uch Proceſs, or preſuming to exerciſe any unlaw- 
ful Juriſdiction, for ſupporting the pretended Pri- 
ilege within the ſaid Place; e Tg; for 
ven Years. 9 Geo. c. 28. 135 
Joining or abetting any Riot, or oppoſing the 
Execution of any legal Proceſs, &c. within the 
Limits aforeſaid, wearing any Vizard, Sc. or 
having his Face or Body diſguiſed, &e. without 
Clergy. Sec. 3. 


of And aiding or abetting, concealing or 1 
ſly ing ſuch diſguiſed Perſon, Tranſportation, 
ra The ſame Proviſion is made againſt moſt of the . 


ſaid Offences, if committed within the Hamlet of 
Wapping, Stepney, or any other Place within the 


been made by the Grand Jury, at a General or 
Quarter Seſſions. 11 Geo, c. 22. | 
Any Owner, Captain, Ce. defiropieyhien tn 
prejudice Under- writers of Policies of Inſurance, 
Merchants, or any other Perſon; without Clergy. 
11 Geo, c. 29. ſect. 6. | 
Accelloriy before made Principals. 


Forging 


Bills of Mortality, whereof Preſentment ſhall have 


> 3: $1 = X5 
i 4 5 1 4 


of the Accomptant general of the Court of Chan- 


Bond or Indorſement thereon, or any Indor ſement 


. . , . | 


. 'Years, 12-Geo. c. 34. 


Goods in the Loom or on the Rack, or deſtroying 


the Conſent of the Owner ſo to do, or breaking 


aid; without Clergy. Sea. 7. 


do, or removing or taking away, (without lawful 


2+ . wee? 8 : - 
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of orging or counterfeiting the Name, or Hand 


cery, the Regiſter Clerk of the Report Office, or 
any of the Caſhiers of the Bank of England, to 
any Certificate, Report, &c, or any Eaft- Indi 


on any South Ses Bond; without Clergy. 12 Gu 


Acceſſaries made Principals, - 1 

Aſſaulting any Maſter Woolcomber, or Maſter 
Weaver, or other Perſon concerned in the Wool 
len Manufacture, ee he ſhall receive any 
bodily Hurt, for not complying with any ſuch il. 
legal By-laws (as in the Act mentioned), or Wii. o. 
ting, or ſending any threatning Letter to ſucii 
Perſon' for not complying with ſuch illegal B/ 
laws, or with any Demands or Pretences of hl 
Workmen, or others employed by him in th: 
Woollen Manufacture; Tranſportation for Seven 


Maliciouſly cutting or deſtroying any Woolf 
any Rack, on which ſuch Goods are hanged, ia 
order to dry, or wilfully breaking any Tools uſe 
in the Making ſuch Woollen Goods, not having 


or entering by Force into any. Houſe or Shop, b) 


Wilfully and maliciouſly burning, blowing up, 
-pulling down, or otherwiſe deſtroying Fulhan 
Bridge, or any Part thereof, or attempting ſo to 


Authority) any of the Works, or ditecting o De 
Wa. * pro- ney 


— 


7 procuring the ſame to be done; without Clergy, 
12 Geo. c. 36. ſeit..3. ' © e 
: Perſons being convicted a ſecond Time, (of the 


to WM Offences in the Act mentioned) or by Day or Night 
au wilfully and maliciouſly pulling down, or de- 
ent moliſhing any Lock, Sluice, or Floodgate, erected 
2 by Parliament, upon any navigable River; Tranſ- 


Woortation for Seven Years. 1 Geo. 2. fl. 2. c.19. 
ect. 2. | | 8 P 
= The Forging or Counterfeitingany Deed, Will, 


ſter | 

ol Bond, Writing obligatory, Bill of Exchange, 
an Promiſſory Note for Payment of Money or any 

1 1 Wacquittance or Receipt far the Money or Goods 

| ri or knowingly uttering or publiſhing as true, any 
ſuch forged Deed, &c. with Intention to defraud any 


2 Perſon ; without Clergy. 2 Geo. 2. c. 25. made 


By- 
10 perpetual by 9 Ges. 2. c. 18. See the Caſe of Anne 
toe Lui on this Statute in H,. Cr. Law 116. 


Acceſſar ies before: made Principals. LEES 
| Perſons convicted of wilful and corrupt Perjus 
ry, or Subornation of Perjury, Tranſportation for 


ying Seven Years, 
J, in Eſcaping, breaking Priſon, returning within 
uſell the Term, without Clergy. 2 Geo, 2. c. 25. 


win „ 5 5 5 
Stealing, or taking by Robbery, Exchequer Or- 
ders, Tallies, or other Orders, intitling any Per- 
lors ſon to any Annuity, or Share, in any Parliamen- 
tary Fund, or any Exchequer Bills, Bank Notes, 


g up, South Sea Bonds, Eajt India Bonds, Dividend 


than Warrants of the Bank, South Sea Company, Eaf 
fo oY dis Company, or any other Company, Society 
awful or Corporation, Bills of Exchange, Navy Bills, of 
ag ot Debentures, Goldſmiths Notes for Payment of Mo- 


pro- ney, or other Bonds or Warrants, Bills, or Promiſe 
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ſory Notes, for the Payment of any Money, be. 


ing the Property of any other Perſon, or Corpo- 


ration, is Felony of the ſame Nature, and in the 
ſame Degree, as if the Money ſecured by ſuch 
Bonds, c. and remaining unſatisſied, had been 
ſtolen or taken by Robbery. 2 Geo, 2. c. 25. 
ſect. 3. n en W 
Attainder for any Offence hereby made Felony, 
ſhall not work any Corruption of Blood, Loſs of 
Dower, or Disheciſon of Heirs. 2 Geo. 2. c. 25. 
fect. 8. HE oa . 1 + 
_ Falſly making, forging or counterfeiting (with- 
in Great Britain or Ireland, or any other his Ma- 
jeſty's Dominions, or without) any Paſs for any 
Ship whatſoever, commonly called a Mediterra- 
nean Paſs, or counterfeiting the Seal of the Office, 
or of the Hand of the Lord High Admiral of 
Great Britain ot Ireland, for the Time being, ot 
of any Commiſſioner or Commiſſioners for execu- 
ting the ſaid Office, to any ſuch Paſs, or altering 
or eraſing true and authentick Paſſes iſſued or 
made out as aforeſaid, or uttering or publiſhing, 
as true, any ſuch falſe, forged, counterfeited, al- 
| tered, or eraſed Paſs, knowing the ſame to be 
falſe, &c. without Clergy. 4 Geo. 2. c. 18. 
Stealing, ripping, cutting, or breaking, with 
Intent to ſteal, any Lead, Iron Bar, Iron Gate, 
Iron Paliſado, or Iron Rail fixed to any Dwelling- 
Houſe, or other Building uſed with ſuch Dwel- 
ling-houſe; Tranſportation for Seven Years, Ac- 
ceſſaries before made Principals. 4 Geo. 2. c. 32. 
Bankrupts not ſurrendering themſelves to the 
Commiſſioners within 42 Days after Notice in the 
London Gazette; (but Lord Chancellor, &c. may 
enlarge the Time to 50 Days) and ſubmitting 5 


Of Szounds and Pefnciples. 49 
e examined upon Oath (except Quakers whoſe . 
A frmation is ſufficient), and truly diſcovering 
os their Eſtates and Effects are diſpoſed, &c. 
ud all Books and Writings relating thereunto, Sc. 
Ind alſo delivering up all their Effects, Estates, 
WBooks, &c. in their Cuſtody, when examined, 
r removing or concealing their Effects to the Va- 
Nie of 20 l. without Clergy. 5 Geo. 2. c. 30. con- 
inued to Sept. 177 1. by 4 Geo. 3. c. 36. 

Offenders againſt this Act, are excepted out of 
he general Pardon of 20 Geo. 2. c. 52. | 


1 Wilfully and maliciouſſy breaking down, cut- 
. ting down, plucking up, throwing down, level- 
y Wing or otherwiſe deſtroying, either by Day or 


WIN ight, any Turnpike Gate, . Poſt, Rail, Wall, 


e, or Fence, belonging to any Turnpike erected to 
of iWprevent Paſſengers from paſſing by without paying 
or he Toll, directed to be paid by any Act of Parlia- 
u- ment; Tranſportation for Seven Years. 5 Geo. 


. :. 33. ſe, 2. made perpetual by 27 Geo, 2. 
Wc. 16. | 5 
| Returning before the Expiration of the Term, 


197 | 
7 excluded Clergy. 7 | 
be Maliciouſly breaking, or cutting down the Bank 


of any River, or any Sea Bank, whereby any 


ith Lands ſhall be overflowed, or damaged; without 
te, Clergy. 6 Geo. 2. c. 37. ſect. 5. made perpetual 
g- by 31 Geo. 2. c. 42. ſect. 3. e 

el. And by Sect. 6. made perpetual by Sect. 4. of 
Ac the above perpetual Statute, e 
2, Unlawfully and maliciouſly cutting any Hop- 
the binds, growing on Poles, in any Plantation of 
the Hops; without Clergy, | 3 
nay Unlawfully and maliciouſly aſſaulting with any 
; to offenſive Weapon or 1 or by Menaces, 
be 1 or 
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or by any forcible or violent Manner demanding 
any Money, Goods or Chattels of any Perſon, 
with a felonious Intent to commit Robbery on 
ſuch Perſon; Tranſportation for Seven Years, 7 
Geo, 2. c. 21. 1 | | 
Offenders breaking Gaol, eſcaping or returning 
before Expiration of the Time, without Clergy. 
 _ Falfly making, altering, forging, or counterfeit- 
ing any Acceptance of any Bill of Exchange, or 
the Number, or principal Sum of any accountable 
Receipt, for any Note, Bill or other Security, for 
Payment of Money, or any Warrant or Order 
for Payment of Money, or Delivery of Goods, 
with Intention to defraud any Perſon whatſoever, Wl 
or uttering or publiſhing as true, any falſe, altered, 
forged, or counterfeited Acceptance of any Bill d 
Exchange, Qc. with Intention to defraud, knowing 
the ſame to be falſe, &c. without Clergy. 7 Gu, 
2. c. 22. See the Caſe of Mary Mitchel on this 
Statute in Foft, Cr. Law 119. Acceſſaries made 
/ - - 
Forging or counterfeiting any Entry of the Ac- 
knowledgment of any Bargainer in ſuch Bargain 
and Sale (as mentioned in this Act, which is for | 
the public regiſtring all Deeds, Conveyances, &, 
in the North Riding of the County of Lort) or 
any ſuch Memorial, Certificate or Indorſement a 
herein mentioned or directed, incurs the Penalties 
of 5 Eliz. c. 14. 8 Geo. 2, c. 6. ſect. 31. 
Maliciouſly breaking down or deſtroying any 
Turnpike Gate, Poſt, Rail, Wall, Chain, Bar 
or other Fence, belonging to ſuch Turnpike, 
erected to prevent Paſſengers from paſſing by with- 
out raying the Toll, or any Houſe for ant” ho 


x 
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ich Turnpike Gate, or any Lock, Sluice, Flood- 
eite, or other Works on any navigable River, or 
Worcibly reſcuing any Perſon, lawfully in Cuſtody . 
or ſuch Offence ; without Clergy, 8 Geo. 2, c. 
0. made perpetual by 27 Geo, 2. c. 1. 
No Corruption of Blood, Loſs of Dower or 
_ orfciture, 33 | 
_ Wilfully and maliciouſly blowing up, pulling 
own, or deſtroying Heftminfler Bridge, or any 
Part thereof, or attempting ſo to do, or unlaw- | 
Sully and without Authority, c. removing, or 
Waking away, any Works thereto belonging, or di- 
ecting, or procuring the ſame to be done, where- 
Wy the ſaid Bridge, or the Works thereof, may, 
ered, without Clergy. 9 Geo. 2. c. 29. ſect. 5. 
= Enlifting, or entering himſelf, or hiring, or re- 
aining any of his Majeſty's Subjects, with Intent 
Wo cauſe ſuch Perſon to enliſt, or enter himſelf, or 
procuring any of his Majeſty's Subjects to go be- 
ond Seas, or embark with Intent to be enliſted, 
Wo ſerve any foreign Prince, &c. as a Soldier, with- 
put his Majeſty's Leave or Licence; without Cler- 
gy. 9 Geo. 2. c. 30. 153 
Acceſſaries before made Principals. 1 
Any Perſon who hath been guilty of any of the 
Offences in this Act before- mentioned, for which 
he is by any Law now in Being, liable to be tranſ- 
ported as a Felon, taking the Benefit of this preſent 
Act for any of the ſaid Offences, and afterwards 
deing guilty of any of the ſaid Offences for which 
he is liable to be tranſported as aforeſaid; every 
ſuch Perſon (being duly convicted of any of the 
ſaid Offences hereafter to be committed as afore- 
ſaid, and upon due Proof made that ſuch Perſon 


D 2 | had 


damaged, or the Lives of the Paſſengers endan- | 
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had committed any of the ſaid Offences before the 
Making of this Act, and had taken the Benefit 
thereof for his Diſcharge, ) without Clergy. 9 
Geo. 2. c. 35. ſect. 7. 

Being aſſembled to aſſiſt in the running, reſcu · 
ing or carrying away prohibited or -uncuſtomed 
| Goods, Tranſportation for Seven Years; return» 

ing before the Expiration of ſuch Term, without 
Clergy, 9 Geo. 2. c. 35. ſect. 10. 

_  Forcibly hindering, oppoſing, obſtruQing, wound. 
ing, or beating any Officer of the Cuſtoms or Ex- 
ciſe, being on Board any Sbip, Boat or Veſſel, 
within the Limits of any of the Ports of this King- 
dom, in the Execution of his Office, either in the 
Day or Night, Tranſportation for Seven Years ; 
Returning before the Expiration of the Term, 
without Clergy. Acceſſaries before made Prin- 
_Cipals, 9 Geo, 2. c. 35. ſef..28. 
Watermen taking more Paſſengers into their 
Boat than 37, and three by the Way, if a Tilt- 
Boat; or more than eight, and two by the Way, 
if any other Boat; or more than eight in a Ferry- 
Boat on Sundays, in caſe any Paſſenger be drowned; 
Tranſportation, 10 Gee. 2. c. 31. ſect, 7 
Wilfolly and maliciouſly ſetting on Fire any 
Mine, Pit, or Delph of Coal or cannel Coal; 
without Clergy. Acceſſaries before made Princi- 
pals. 10 Geo, 2. c. ſect. 6. made perpetual 
by 31 Gee. 2. c. 42. 2 5. 

Perſons convicted a ſecond Time of Hunting 
'and taking away of Deer out of incloſed Foreſts 
or Chaſes, Seh. 7. made ne by 31 Geo. 2. 
c. 42. ſect. 5. 

Perſons armed, coming into a Foreſt with In- | 
tention to ſteal Deer, and beating and wounding 
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the Keepers; Tranſportation for Seven Yeats; Re- 
turning before the Expiration of the Term, with- 
out Clergy. Sect. 9. made perpetual by 31 Ges. 
2.642. ft; $- a | 8 | 

Wilfully and maliciouſly pulling, throwing 
down, or otherwiſe deftroying any Store-houſe or 
Granary, or other Place where Corn ſhall be then 
kept to be exported, or unlawfully entring any 
ſuch Store-houſe, c. and taking and carrying 
away any Corn, Flour, Meal, or Grain there- 
from, or throwing abroad or ſpoiling the ſame, or. 
any Part thereof, or unlawfully entring on Board 
any Ship, &c. and wilfully and maliciouſly ta- 
king and carrying away, caſting or throwing out 
therefrom, or otherwiſe ſpoiling or damaging any 
Meal, Flour, Wheat, or Grain therein, intend- 
ed for Exportation; Tranſportation for Seven 
Years. No Corruption of Blood, Loſs of Dower 
or Disheriſon of Heirs ; returning, c. without 
Clergy. - 11 G. 2. c. , Jett 2; EE 
Riotouſly reſcuing Offenders in retailing ſpiri- 
tuous Liquors, or aſſaulting Informers, Tranſpor-' 
tation for Seven Years, 11 Geo. 2. c. 26. ſect, 2. 

Feloniouſly driving away, or in any other Man- 
; ner feloniouſly ſtealing one, or more Sheep, or other 
7 Cattle of any other Perſon whatſoever, with a fe- 

f lonious Intent to ſteal the whole Carcaſe or Car- 
caſſes, or any Part thereof, or any Part of the Car- 
caſe or Carcaſes of any one or more Sheep, or 
5 other Cattle ſo killed, Acceſſaries before made 
7 Principals; without Clergy, 14 Geo. 2. c. 6. 
Officer or Servant of the Bank of. England, en- 
truſted with any Note, Bill, Dividend Warrant, 
1 Bond, Deed, or any Secority, Money or other 
2 Effects belonging to the ſaid Bank, or having any 
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Bill, Ce. of any other Perſon lodged with the ſaid 
Bank, or with him as an Officer or Servant to 
the ſaid Bank, ſecreting, imbeziling, or running 
away with any ſuch Note, Cc. without Clergy, 
15 Geo. 2. c. 13. ſect. 1 | | 

\ Perſons ſuſpeed of ſtealing any Cloth or 


Woollen Goods remaining upon the Rack or Ten- 


ters, or any Woollen Yarn or Wool left out to 
dry; the third Offence Tranſportation for Seven 
Years, Returning before the Expiration of the 
Term, without Clergy, 15 Geo. 2. c. 27. 
Uttering or tendring in Payment any falſe or 
counterfeit Money, knowing the ſame to be falſe 
and counterfeit, third Conviction z without Cler- 
gy. 15 Geo, 2. c. 29. ſect: a. EEE 
Uttering or tendring in Payment the ſame Day, 


or within ten Days, any more, or other falſe or 


counterfeit Money, knowing the ſame to be falſe 
or counterfeit; or at the Time of uttering or 
tendring, having about him one or more Piece or 
Pieces of counterfeit Money, beſides what was ſo 
uttered or tendred, -afterwards again uttering or 
tendring in Payment any falſe or counterfeit Mo- 
ney, knowing the ſame to be falſe, ſecond Of- 
fence; without Clergy. 15 Geo, 2. c. 28. ſect. 3. 
Blood is not to be corrupted, Sect. 4. | 

| Felons ordered for Tranſportation, or agreeing 
to tranſport themſelves, returning- before the Ex- 
piration of the Term ; without Clergy. 16 Gee. 
2. e. 15. b "0 

| Apprehenders of them intitled to 20 J. Reward 
on Convition, Sect, 3. Bs 7 


Aiding 
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Aiding or aſſiſting any Priſoner to attempt his 
Eſcape (though no Eſcape be actually made), if at- 
tainted or convicted of Treaſon or any Felony (ex- 
cept petty Larceny), or committed for Treaſon 
or any Felony, except, c. 16 Geo. 2. c. 31. 
Conveying or cauſing to be conveyed into any 
Gaol or Prifon, any Vizor, or other Diſguiſe, or 
any Inſtrument or Arms proper to facilitate the 
Eſcape of Priſoners 3 and the ſame ſhall deliver or 
cauſe to be delivered to any Priſoner in any ſuch 
Gaol, or to any other Perſon there, for the Uſe of 
ſuch Priſoner, without the Conſent or Privity of the 
Keeper, or Underkeeper of any ſuch Gaol or Pri- 
ſon ; and every ſuch Perſon, although no Eſcape, 
or attempt to eſcape be actually made, ſhall be 
deemed to have delivered ſuch Vizor or other Diſ- 
guiſe, Inftrument or Arms, with an Intent to aid 
and affiſt ſuch Priſoners to eſcape or attempt to eſ- 
cape, if the Priſoner was attainted or convicted of 
Treaſon or any Felony, except Petty Larceny, ex- 
preſſed in the Warrant or Commitment or Detai- 
ner; Tranſportation for Seven Years. Returnin 
before the Expiration of the Term, without Cler- 
gy. 16Gee. 2. c. 31, ſect. 2. 7 
Aiding or aſſiſting any Priſoner to attempt to 
make his Eſcape from the Cuſtody of any Conſtable, 
Headborough, Tithingman, or other Officer, or 
Perſon who ſhall then have the lawful Charge of 
fuch Priſoner, in order to carry him to Gaol, by 
Virtue of a Warrant of Commitment for Trea» 
ſon or any Felony, (except Petty Larceny, expreſ- 
ſed in ſuch Warrant) or aiding or aſſiſting any Fe- 
lon to attempt to make any Eſcape on Board _ 
Boat, Ship or Veſſel, carrying Felons for Tranſ- 
portation, or from the Contractor for the Tranſ- 
| portation of ſuch Felons, his Affigns or Agents, 
. 2D 4 = 


56 Ok Szounds and PDzinciples. 


or any other Perſon to whom ſuch Felon ſhall have 
been lawfully delivered, in order for Tranſporta- 
tion, Tranſportation For Seven Years; Return- 
ing before the Expiration of the Term, without 
Clergy. 16 Geo. 2. c. 31. ſect, 3 

Any incorrigable Rogue, 843 out or eſca- 
ping from the Houſe of Correction, before the 
Expiration of the Time for which he or ſhe has 
been committed by the Juſtices of Peace at the Ge- 
neral or Quarter Seffions, ſhall be deemed guilty of 
"Felony, and being convicted, ſhall be tranſported 


for any Time not exceeding Seven Years, 17 


Geo. 2. c. 5. ſect. 9 

_ Felonioufly ſtealing by Day or Night, any Li- 
nen, Fuſtian, Callico, Cotton Cloth, or Cloth 
worked, woven or made of any Cotton, or Li- 
nen Yarn mixed, or any Thread, Linen or Cot- 
ton Yarn, Linen or Cotton Tape, Incle, Fille- 
ting, Laces, or any other Linen, Fuſtian, or Cot- 
ton Goods, or Wares whatſoever, laid, placed, ot 
. expoſed to be printed, whitened, bowked, bleach- 
ed or dried, in any whitening or bleaching Croft, 
Lands, Fields, or Grounds, Bowking-houſe, or 
Drying-houſe, Printing-houſe, or other Building, 
Ground or Place, made uſe' of by any Callico 
Printer, Whitſter, Grofter, Bowker, or Bleacher, 
for printing, whitening, bowking, bleaching, or 
drying of the ſame to the Value of Ten Shillings; 


without Clergy; Acceſſaries before made Princi- 


pals. 18 Geo. 2. c. 27. 

The Court may order ſuch Olldaders to be 
_ tranſported for Fourteen Years, Breaking the 
' Gao), or returning before the Expiration of the 
Term; without Clergy, Sect. 2. 

Armed Perſons to the Number of three, aſſem- 
bled to aſſiſt in the illegal Exporting, or n 
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of Goods, ec. or appearing in Diſguiſe with ſuch 
Goods, or reſiſting, &c. Officers in the Execution. 


of their Duty; within Clergy. 19 Geo. 2. c. 34, 


See the Caſe of John Harvey on this Statute, "in 


Ft. Cr. Law 51. 4 Bac. Abr. 567. 35 
Wilfully and maliciouſly burning, blowing up 


| pulling down, or otherwiſe deſtroying "Walton 


Bridge, or any Part thereof, or attempting ſo to 


do, or wilfully, Cc. removing or taking away b 
any Works thereof, or directing, or procuring 
the ſame to be done; within Clergy, 20 Geo, 2. 


„ 


Any Perſon to whom his Majeſty has, or ſhall 
hereafter grant his moſt gracious Pardon for the 


Treaſons in this Act mentioned, on Condition of 


their being tranſported, without the Licence of - 


his Majeſty, his Heirs or Succeſſors, under his 
Privy Seal, or Sign Manual, or ſome other lawful 
Cauſe, returning or being at large, in any Part of 
Great Britain or Ireland, or voluntarily going in- 
to, or continuing in any Part of the Dominions of 


the French King, or King of Spain; without Cler- 


gy, 20 Gee. 2. c. 46. F 


Knowingly aiding or aſſiſting any ſuch Perſon 
ſo pardoned, or to be pardoned on Condition of 


Tranſportation as aforeſaid, in his unlawful Re- 


turning, Cc. into Great Britain or Ireland, or go- 


ing into, &c, without ſuch Licence, or other law- 
ful Cauſe; without Clergy, 20 Geo. 2. c. 46. 
fect. 2. * . ; 

Any of his Majeſty's Subjects, his Heirs or Suc- 
ceſſors, (except ſuch as are licenſed) within this 


Realm, or without, knowingly holding, enter- 


taining or keeping any Intelligence or Correſpon- 
dence in Perſon, or by I Meſlages, or other- 


b) wiſe, 
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wiſe, with any of the ſaid Perſons who ſhall have 
gone into, or continued in any of the Dominions 

of the French King, or the King of Spain, or 

any Perſon or Perſons employed by him or them, 
knowing ſuch Perſons to be. ſo employed; with» 
out Clergy. 20 Gee. 2. c. 46. fect, 3. 

- Wilfully and maliciouſly blowing up, pulling 

down, or otherwiſe deftroying Hampton Court 

Bridge, or any Part thereof, or attempting ſo to 

do, or directing or procuring the ſame to be done; 
within Clergy. 23 Geo. 2. c. 37. fect. 12. 

Any Officer or Servant of the South Sea Com- 
pany, intruſted with any Note, Bill, Dividend 

Warrant, Bond, Deed, or any Security, Money, 

or other Effects belonging to the ſaid Company, 

or having any Bill, &c. of any other Perſon de- 
poſited with the ſaid Company, or with him as an 

Officer or Servant of the ſaid Company, ſecret- 
ing, embeziling, or running away with any ſuch 

Note, Bill; &c. or any Part of them; without 

Clergy. 24 Geo. 2, c. 11. ſect. 3. 
Wilfully and maliciouſly blowing up, pulling 
down, or otherwiſe deſtroying Ribble Bridge, or 

any Part thereof, or attempting ſo to do, or di- 

recting, or procuring the ſame to be done, within 

Clergy. 24 Geo, 2. c. 36. ſect, 34. 5 

Reſcuing Offenders againſt the Acts for reſtrain- 
ing the retailing Spicituous Liquors; Tranſporta- 

tion for Seven Years. 24 Geo. 2. c. 40. ſect. 28. 

Perſons convicted of Theft of 40s. Value on 

Board any Veſſel, or on any Wharfz without 

Clergy. Acceſſaries before made Principals. 24 

Geo. c. 45. See the Caſe of George Grimes on this 

Statute, in oft, Gr. Law 79. in Notes. 
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= The entring any Mines of Black Lead, with an 
Intent to ſteal the fame; Commitment to Gaol. 


85 for a Vear, and publick whipping, or Tranſpor- 
= tation for Seven Years, Returning within the 
vg Term; without Clergy. 25 Geo. 2. c. 10. 
Setting at Liberty by Force, or reſcuing, or at- 
K tempting to reſcue, or ſet at Liberty, any Perſon 
bs out of Priſon, who ſhall be committed for, or 
8 found guilty of Murder, or going to Execution, 
Mis or during Execution; without Clergy. 25 Ges. 

ö 2. e. 37. ee n | HS 
My By Force reſcuing, or attempting to reſcue the 
3 Body of ſuch Offender out of the Cuſtody of the 
4 Sheriff, or his Officers, after the above Execution 
1 p had, or from the Company of Surgeons, or their 
4 Officers or Servants, or from the Houſe of any 
_ Surgeon where the fame ſhall have been depoſited 

a in Purſuance of this Act; Tranſportation for 
4 Seven Years, Returning before the Expiration of 
gh the Term; without Clergy. 25 Goo. 2. c. 37. 
ect. 10. | | 3 
* Not performing Orders, &c. touching Quaren- 
15 tine in Time of the Plague, excluded Clergy. 
1 See 26 Geo, 2. c. 6. J 2, 3, 8, 10, 17, 18. 
1 Plundering, ſtealing, taking away, or deſtroy- 


ing any Goods, Merchandize, or other Effects, 
from or belonging to any Ship or Veſſel of his Ma- 
jeſty's Subjects, or others, which ſhall be in Di- 
1 fireſs, or which ſhall be wrecked, loſt, ſtranded, 
or caft on Shore, in any Part of his Majeſty's Do- 
minions, (whether any living Creature be on Board 
duch Veſſel or not) or any of the Furniture, 
4 Tackle, Apparel, Proviſion, or Part of Ship or 
Veſſel, or beating, wounding, with Intent to kill 
1 or deſtroy, or otherwiſe wilfully obſtructing the 
Ee: | > Mw Eſcape 
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Eſcape of any Perſon endeavouring to ſave his Life 
from ſuch Ship or Veſſel, or the Wreck thereof, 
or putting out any falſe Lights, with Intention to 
bring any Ship or Veſſel into Danger; without 
Clergy. 26 Ges. 2. c. 19. . 
Solemnizing Matrimony in any other Place than: 
Church, or publick Chapel, where Banns of Marriage 
have been uſually publiſhed, unleſs by ſpecial Li. 
. cence from the Archbiſhop of Canterbury, or with: 
out Publication of Banns, unleſs Licence of Mat. 
riage be firſt obtained from ſome Perſon having 
Authority to grant the ſame; Tranſportation for 

Seven Years. 26 Gee. 2. c. 33. ſect. 8. 
* Knowingly and. willingly inſerting, or cauſing 
to be inſerted, in the Regiſter Book of ſuch Pa. 
riſh or Chapelry, as mentioned in this AR, am 
falſe Entry of any Matter or Thing relating to 
any Marriage, or falſely making, altering, forg- 
ing, or counterfeiting, or caufing or procuring 
to be falſely made, &c. or acting or aſſiſting in 
falſely making, Cc. any ſuch Entry in ſuch Re- 
gifter, or cauſing or procuring to be falſely made, 
Ec. or aſſiſting in falſely making, &c. any ſuch 
Licence of Marriage as aforeſaid, or: uttering or 
' . publiſhing as true, any ſuch: falſe, altered, forged, 
or counterfeiied Regiſter as aforeſaid, or a Copy 
thereof, or any ſuch falſe, &c. Licence of Mar 
Triage, knowing ſuch Regiſter or Licence of Mar- 
. riage to be falſe, &c. or wilfully deſtroying, or 
cauſing or procuring to be deſtroyed, any Regiſter 
Book of Marriages, or any Part of ſych Regiſter 
Book, with Intent to avoid any Marriage, or to 
ſubject any Perſon to any of the Penalties of this 
Act; without Clergy. 26 Geo, 2. c. 33. - 16, 
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- Knowingly' ſending any Letters without an 
"None ſubſcribed thereto, or ſigned with a fictiti- 
ous Name, threatening to kill or murder any Per - 
ſon, or to burn their Houſes, Outhouſes, Ce. 
though no Money, Veniſon or other valuable 
. Thing be demanded thereby; or reſcuing Per- 
ſons in Cuftody for ſuch. Offences ; 3 without 
Clergy. 27 Croc 1. , 19. 
Maliciouſly cutting, breaking down, burning, — 
| demoliſhing, or deſtroying any Bank, Mill, Eu- 
gine, Floodgate or Sluice, for draining Laa 1 
without Clergy. 27 Geo. 2. c. 19. ſect. 4 | 
A Priſoner or any Perſon taking the Benefit of 
this Act, for Swearing or. perjuring himſelf in any 
of the Matters thereof; ; without Clergy. 28 G. 
2. 6 13. fect. 17 | 5 

A Priſoner peg or refuſing to deliver in 
26d ſubſcribe ſuch Schedule (mentioned in the 
Act) withia Forty Days; 3 wirhout. Clergy. : 
Sect. 39. | 
Wiltully od maliciouſſy ting up, pulling 
down, or otherwiſe deſtroying Sandwich Bridge, 
or any Principal Part thereof, or attempting fo to 
do, or directing or procuring the ſame to be done; 
Within Clergy. 28 Geo. 2. c. 55. ſect. 16. 
If any Subject of the Crown of Great Britain 
accept any Military Commiſſion, or otherwiſe en- 
ter into the Military Service of the French King 
as a commiſſioned, or non- commiſſioned Officer, 
without Leave of his Majeſty under the Sign Ma- 
nual, every Perſon ſo offending being convicted 
| ſhall be adjudged guilty of Felony, and ſhall ſuf- 
© fer Death as in Caſes of Felony; without 12 55 
"OP Geo, 2, c. 17. Jeet. "yy . 
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If any commiſſioned or non - commiſſioned Of- 
ficers or private Soldiets, Subjects of the Crown 
of Great Britain, now in the Service of the French 
* King, continue in ſuch Service after the 29th of 
September 1757, without Leave from his Majeſty 
under the Sign Manual; all Perſons ſo offending 
being convicted, ſhall be adjudged guilty of Felony, 
and ſhall ſuffer Death without Clergy. Sect. 3. 

If any Subject of the Crown of Great Britain 
hath engaged, contrafted or agreed, or ſhall en- 
gage, &c. within Great Britain or Ireland, to go 
beyond the Seas, or embark with an Intent and jn 
Order to inliſt and enter himſelf to ſerve as a Sol- 
dier in any foreign Service, though no inliſting 
Money be paid to or received by him; or if any Per- 
ſon hired, retained, engaged or procured, -or ſhall 
hire, &c, any Subject of his Majeſty, tho” no 
inliſting Money hath been or ſhall be paid to or 
received by him, to agree to go beyond the Seas, 
or embark with an Intent and in order to be en- 
liſted to ſerve any foreign Prince, State or Poten- 
tate as a Soldier, without Leave of his Majefty 
firſt obtained; every Perſon ſo offending being con- 
victed ſhall be adjudged guilty of Felony ; without 
Clergy. Sect. 4. i "7 

Wilfully deſtroying any of the Engines to be erec- 
ted by this Act which is for draining Bedford Level; 

within Clergy. 29 Geo. 2, c. 22. ſect, 22, 

Buying or receiving Lead, Iron, Copper, 
Braſs, Bell-Metal or Solder, knowing it to be 
ſtolen, or unlawfully come by, Sc. Tranſporta- 
tion for Fourteen Years, 29 Ges. 2. c. 30. 
Wilſully and maliciouſly blowing up, pulling 
down, or deſtroying Fe Bridge or any Part there- 
of, or attempting ſo to do, or directing, or pro- 

| | 7 curing 


— 


curing the ſame to be done; within Clergy, 29 
Geo. 3. c. 73. ſect. 5. | 3 

Wilfully and maliciouſly blowing up, Oc. 
Black Fryars Bridge, or without Authority re- 
moving or taking away any Works thereof, or di- 
recting, or procuring the ſame to be done; with- 
in Clergy. 29 Geo, 2. c. 86. fect. 6 


Forging or Counterfeiting any Exchequer Bil, 


or any Indorſement or Writing thereupon or there- 
in; or tendring in Payment any fuch forged or 


counterfeit Bill, or any Exchequer Bill with ſuch _ 


counterfeit Indorſement, c. or ſhall demand to 
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have ſuch counterfeit Bill, or any ſuch Exchequer 


Bill, with ſuch counterfeit Indorſement, c. ex“ 


changed for ready Money, by any Perſon, or Bo- 
dy politick or corporate who ſhall be obliged to ex- 
change the ſame, knowing the Bill ſo tendred in 
Payment, or demanded to be exchanged, or the 


Indorſement, &c. to be forged, &c. with Intent 


to defraud his Majeſty, his Heirs or Succeſſors, - or 


aay other Perſon or Body corporate whatſoever z 


without Clergy, 30 Geo, 2. c. 3. fect. 156. _ 
The like as to Jeremy Ferry's ; within Clergy. 
30 Geo, 2. „ 00 „ | 


The like as to Old Brentford Bridge; within 


Clergy. 30 Geo. 2. c. 63. fect. 19. 

Perſonating an Officer, or Seaman ſuppoſed to 
have Wages due to him, or his Executors, Rela- 
tion, or Creditor, or forging Letters of Attor- 
ney, Tickets, Certificates, or Wills, or making 


a falſe Oath to obtain the Probate of any Will, 


or order to receive the Wages, &c, of ſuch Per- 
ſon; without Clergy. 31 Geo. 2. c. 10. ſect. 24, 

Unlawfully, wiltoily, and maliciouſly ſetting 
Fire to, burning, blowing up, pulling down, or 


deſtroy- | | 
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deſtroying London Bridge, or any Part thereof, or 


any Works or Buildings belonging thereto ; with- 
out Clergy. Acceſſaries before made Principals, 
31 Geo. 2. c. 20, ſect. ©. 1 

Any Officer of the Poſt-Office ſecreting or em- 


beꝛniling any Letter with any Bank Bill or Note, 


Sc. therein, or taking out any ſuch Note or Bill; 


 Robbing the Mail, altho' ſuch Robbery ſhall not 
appear or be proved to be a taking from the Perſon, 


or upon the King's Highway, or to be a Robbery 


committed in any Dwelling: houſe, or any Coach- | 
belongibe | 

to a Dwelling-houſe, and although it ſhall not ap- 
pear that any Perſon was put in Fear; Officer 
Sc. imbeziling or miſapply ing the Poſtage Money | 


houſe, Stable, Barn, or any Outhouſe 


received by him, or deftroying any Letter or Pac- 
ket, or advancing the Rates, and not accounting 
for the ſame; within Clergy. 5 Geo. 3. c. 25. 
Caſting, forging, or counterfeiting any Mark 
or Stamp uſed, or to be uſed, for making Gold 


or Silver Plate in Purſuance of 12 Geo, 2. c. 26, 


or any Act or Acts of Parliament now in Force, 


by the Company of Goldſmiths in London, or by 


the Wardens, or Eſſayer, or Eſſayers at York, Exe- 


ter, Briſtol, Cheſter, or Newcaſtle upon Tyne, or 


by any Maker or Worker of Gold or Silver Plate, 
or any or either of them; or caſting, forging, or 
counterfeiting, or cauſing or procuring to be caſt, 


&c. any Mark, Stamp, or Impreſſion, in Imita- 


tion of, or to reſemble any Mark, &c. made or to 
de made, with any Mark or Stamp uſed, or to be 
' uſed as aforeſaid, by the faid Company of Gold- 
ſmiths, c. or Marking or Stamping, or cauſ- 


ing or procuring to be marked, or ſtamped, any 


- wrought 
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wrought Plate of Gold or Silver, or any Wares of 
Braſs, or other baſe Metal, ſilvered or gilt over; 
and reſembling Plate of Gold or Silver, with 'any 
Mark or Stamp which hath been or ſhall be forged 
or counterfeited, in Imitation of, or to reſemble 
any Mark or Stamp uſed, or to be uſed as afore- 
ſaid, by the ſaid Company of Goldſmiths, &c, or 
tranſpoling, removing, or cauſing or procuring to 
be tranſpoſed or removed from one Piece of 
wrought Plate to another, or to any Veſſel of ſuch 
baſe Metal as aforeſaid, any Mark, &c, made or 
to be made, by or with any Mark uſed, or to be 
uſed as aforeſaid by the ſaid Company 'of Gold- 
ſmiths, Sc. Or ſelling, exchanging, expoſing to 
Sale, or exporting out of the Kingdom, any 
wrought Plate of Gold or Silver, or any Veſſel of 
ſuch baſe Metal as aforeſaid, with any ſuch forged 
or counterfeit Mark, &c. thereon, or any Mark, 
&c, which hath been, or ſhall be tranſpoſed, or 
removed from any other Piece of Plate, _— 
ſuch Mark, &c, to be © forged, ' counterfeit 
tranſpoſed, or removed as aforeſaid, or wilfully, 
and knowingly having, or being poſſeſſed of any 
Mark or Stamp, which hath hs or ſhall be forg- 
ed or counterfeited in Imitation of, to reſemble 


any Mark or Stamp uſed or to be uſed as aforeſaid _ 


bt the ſaid Company of Goldſmiths, &c, within 
Clergy. 31 Geo. 2. c. 32. pu „ 
Burning, blowing up, pulling down, or other- 
wiſe deſtroy ing Trent Bridge; within Clergy. 31 | 
Geo. 2. c. 59. 

Making, : forging, or counterfeiting, or cauſing, 
Ge. to be made, c. the Mark or Hand of the 
Receiver of Folt Fi * whereby he or * other 


Perſon 


% 
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Perſon may be defrauded, or ſuffer any Loſs there- 
by ; without Cletgy, 32 Geo. 2. c. 14. ſect. 9. 
Wilfully or maliciouſly ſetting Fire to, burning 
or otherwiſe deſtroying any Engines to be erected 
by Virtue of this Act, which is for the preſerving 
| Fen Lands, &c. Tranſportation for Seven Years, | 

3 Ces. 2. c. 9a. . 7. 

Perſonating or falſly aſſuming the Name. or 
Character of, or procuring any other to perſonate 
or falſly to aſſume the Name or Character of any 

, Perſon intitled, or ſuppoſed to be intitled, as an 
Outpenſioner, to any Outpenſion or Allowance of 
Money from the Commiſſioners or Governors of 

_ Greenwich Hoſpital, in order to receive the Money 
due, or ſuppoſed to be due on ſuch Outpenſion; 

48 or Benefit of Clergy. 3 Geo. 3. c. 16, 
| nterfeiting the Hand-writing of any Per- 
ſon in the Superſcription of any Letter or Packet 
to avoid the Poſtagez Tranſportation for Seven 
Years. 4 Geo, 3. c. 24. ſed, 8. | 

Breaking into any Houſe or Shop by Day or by 
Night, or entering by Force into any Houſe or Shop 
with Intent to cut or deſtroy any Velvet, wrought 
Silk or Silk mixed with any other Materials, or 
other Silk Manufacture in the Loom or any Wary 
or Sbute Tools, Takle or Utenfils, or wilfully or 
maliciouſly cutting or deſtroying any Velvet, Cc. 
Shute Tools, &c. prepared or employed in or for 
the making thereof, or wilfully, &c. breaking, 
Sc. any Tools, Sc. uſed in or for the weaving 
or making any ſuch Velvet, &c. or other Silk 
Goods, Oc. not having the Conſent of the Ow- 
ner ; without Benefit of Clergy, 6 Geo, 3. c. 3. 
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Lopping, topping, cutting down, breaking, 
throwing down, barking, burning, or otherwiſe + 


8 ſpoiling or deſtroying, or carrying away, in the 

d Night-Time, any Oak, Beach, Aſh, Elm, Fir, 

8 Cheſnut, or Aſp, Timber Tree, or other Trees 

Ss, ſttanding for Timber, or likely to become Tim- 
ber, without the Conſent of the Owner firſt had; 

Mr or in the Night-time plucking up, digging up, 

te breaking, ſpoiling or deſtroying, or carrying away, 

y any Root, Shrub, or Plant, Roots, Shrubs, or 

in Plants, of the Value of Five Shillings, and which 

of ſhall be growing, ſtanding, or being, in the Gar- 

of den Ground, Nurſery Ground or other incloſed 

7 Ground; Tranſportation for Seven Years. Ac» 

3 ceſſaries made Principals, 6 Geo, 3. c. 36 

b. Wilfully cutting or breaking down, barking, 

HY burning, plucking up, lopping, topping, crop- 

r ping, or otherwiſe defacing, damaging, ſpoiling, 

et or deſtroying or carrying away Oak, Beech, Cheſ- 

N nut, Walnut, Aſh, Elm, Cedar, Fir, Aſp, 


Lime, Sycamore, Birch Trees, or any Timber 


1 Trees, or Trees likely to become Timber, or afiy | 
»p WE Part thereof; or the or Tops thereof, with- 
nt out the Conſent of the Owners firſt obtained, or 
Yr in any Foreſt or Chaſe, without Conſent of the 
y Surveyor, or his Deputy: Tranſportation “ for 
or deyen Years, 6 Geo. 3. c. 48. ſea, 1. 2. 1 


als 
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®* The Act ſays, if the Party ſhall be convicted a 
third Time of the like Offence in lil Manner as of the 
ſecond ; the Manner preſcribed by the Act is Upon 
the Oath of one or more credible Witneſs or Witneiles,” 
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A Felon refuſing to put himſelf upon his Trial, 
and to plead, ſhall undergo the Penance of Peine 
fort & dure, and be preſſed to Death; but if le 
ſtand mute by the Act of God, it ſhall inquired 
of, &c. | 


0 Acceſſaries 70 Felony. 


An Acceſſary is where a Perſon is guilty of ſome 
felonious Offence, but not principally concerned, 
though he is a Partaker in the Crime. 


An Acceſſary before the Fact, is be that adviſes, 


commands or procures another to commit Felony, 


and is abſent when done; for if he be preſent, he ! 


is a Principal. 


The Acceſſary after the FaR, is one who re- 


ceives, aſſiſts or comforts a Man, whom he knows 


to have committed Felony or Murder. Halt's 


P. C. 218. EF) Ti | * 3 4 4 
If one commands another to beat a Perſon, and 
he beats him ſo that he dies, the Perſon command- 

ing ſhall be acceſſary to the Murder: And in Caſe 
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before any one or more Juſtice or Juſtices of the Peace, 
Sc.“ Now I ſhould be glad to know, whether the 
Party can be convicted in any other Manner than that 
directed by the Act ;- if not, whether one or more Juſ- 
tices having convicted an Offender a third Time, hath 
or have Authority to tranſport ſuch Offender, or can be 
N the Court directed by the Act to tranſport in 


. x 


A. 
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A. commands B. to kill C. with a Gun, who, kills 
bim with a Sword, A, is Acceſſary, becauſe the 
Killing was the Subſtance. 

But here in this Caſe, if B. by Miſtake kill D. 
it is Murder in B. but A. is not acceſſary thereto. 

And where a Perſon commands another that he 
ſteal a. Black Horſe, and he ſteals a White one, 
Fc. or if the Command be revoked, the Com- 
mander ſhall not be Acceſſary. 

One that is preſent and aiding to the Stabbi | 
another, is but an Acceſſary within the Act bing of g 


c. 8. 
5 And there cannot be an Acceſſary before the | 
Fact in Manſlaughter, by Reaſon it is dong „ 
ſudden, and not premeditated. 5 
A Woman that receives or aſſiſts her Huſband, 
is not Acceſſary; but a Huſband receiving his 
Wife, makes him an Acceflary to her Offence : 
A Brother receiving his Brother may be acceſlary ; 
| ſo a Servant relieving his Miſter, & - 
id The furniſhing others with Weapons; finding a 
1- WS Felon a Horſe for his Journey, or relieving bim 
ſe with Money, or ViQuals, knowing him to be a 
Felon, will make Perſons acceſſary. 


— If the Owner of Things ſtolen, after Complaint 3 
to a Juſtice, take his Goods, and conſent to the 3 
e, Eſcape of the Felon, or compound the Offence, - | 
be it is ſaid he may be acceſſary after the Fact. i 
. Though it is otherwiſe if done before ſuch Com- 
0 plaint made. 
* Acceſſaries before the Fact in petit 1% 8 
5 Murder, Robbery on the 9879 Burglaty, 
&c, ſhall not Dus their Clergy. 5P.& 4 
; 6. 4. 
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- + Receiving an Acceſſary to a Felony, makes one 
Acceſſary of an Acceſſary. Halts Sum. 219. 
6. The Crime of Robbery on the Vigh 
is a felonious and violent taking away of Money or 
Goods from the Perſon of another, on the High- 
way, thereby putting him in Fear. 
fr is Felony witheut Benefit of Clergy, though 
the Sum or Value taken be under Twelve-pence, 
or but a fingle Penny; but by the Common Law 
ſomething muſt be taken. "9" 
And if any Thing is taken from another's Per. | 
ſon, without putting in Fear, which diſtinguiſhes 
this Crime, it is properly no Robbery, but Felony, WI 
wherein Clergy is allowed, 3 hf. IS OY 
Tbere is both a Taking in „being the very 
Ad, and in Law; as where a Robber compels a 
Man for Fear of Death, to ſwear he will bring 
him a Sum of Money which he delivers to the 
other ; this is a Taking and Robbery. | 
If a Robber bids a Perſon on the Highway deli- 
ver his Money, though it be either with or with- 
out Weapon drawn, and the Perſon gives it him, 
it is a felonious Taking to make this Crime, 
And where one with a Piſtol in his Hand, de- 
mands Money of another, if afterwards he prays 
Alma, and the fame be given accordingly, it is a 
[Robbery ; being accompanied with Circumſtances | 
of Terror, that cauſe the Perſon to part with his 
Money. Hawk. P. C. 96. 5 | 
| A Man purſued by a Highwayman, endeavours 
to make his Eſcape, but lets fall bis Purſe, r. 
which the Robber takes up, this is a Taking from 
his Perſon, | 
_ 'Tis the ſame, though in ſtriving he lets the Bag 
or Purſe fall again, and leaves it there ; or if find- 
| 1 ing 
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ing little therein, he delivers it with all the Money 
again to the Party; . becauſe the Offender had the 
Thing in his Poſſeſſion, and Continuance is not 
required, Hals Sum, 22. 

To take Goods from a gerast, in Sight 4 his 
Maſter, is adjudged a Robbery of the Maſter; and 
taking away a Perſon's Horſe ſtanding by him, or 
of any Thing belonging to him, in his ns: 
and againſt his Will, is Rob 

For the Taking a Thing in the Preſence, is in 
Law a Taking from the Perſon. 

But if one leaves his Horſe tied to a Gate, and | 
ſteps aſide; or if a Carrier follows his Horſes at 
a Diſtance, and they-are taken 105 5 this is not 
ſuch a Taking to be Robbery. 

All that come in Company to rob, being i in the 
fame Highway, are Principals, although one only 
actually do it; and though he rides away from 
the Reſt of the Gang, and n the Robbery 
without their Know 

Every one ſhall be efteemed to take the Money, 
becauſe . came together with an Intent t rob 
ſome Perſon, and to affift each other. 45 

There is a Reward given by Statute of 401 for 
apprehending and profecuting a Robber on the 
Highway, ſo as the Party convict him, to be re- 
ceived of the Sheriff of the County, on proJucii 
a Certiffcate of the Judge of his ConviRtion ; wi 
the Offender's Horſe, Furniture, cc. 

Alſo if an Offender out of Priſon, having com- 
mitted a Robbery, will diſcover two or more of 
his Accomplices, he ſhall be intitled to a FTE 
485 W & Mus. 


— 


ay 
S 


until the Offender is apprehended, or at leaft thus i is 


was robbed, and that he knew none of the Robbers, 
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The Hundred wherein Robberies are commit- 

ted, are liable to anſwer the Money, when done 
on the Highway, and in the Day-time of any 
| Day, except Sunday, in Caſe the Robbers are not 
taken in Forty Days. F 
But Notice is to be immediately given of 4. 
Robbery to ſome of the Inhabitants near the Place, 
that the Conſtables may make Hue and Cry and 
Purſuit with Horſemen and Footmen after the WM: 
 Mobber.:- a7. Tam: ©. 506? 4 $5” RE 
This Purſuit is to be made from Pariſh to Pariſh; 


purſued to the Sea-ſide;z and the Conſtables and 
' others may ſearch all ſuſpected Houſes and Places, 
and arreſt Perſons as they find ſuſpicious, and carry dr | 
them before a Juſtice, &c. 5 . 
If any of the Robbers are apprehended wichin 
the Forty Days limited, the Hundred is diſcharg- 
ed; if not, the Perſon robbed is to make Oath 
before ſome Juſtice of Peace of the County of the pu 
Time and Place of the Robbery, and of what he 


After this, in twenty Days, he may bring his WW” * 
Writ or Action againſt the Hundred, but the Pro- 
ceſs is to be ſerved on the High Conſtable, who 
ſhall appear thereto, and defend the Action. 

Notice muſt be inſerted in the Gazette, deſcri- ou 
bing the Robber, and Circumſtances of the Robbery. W=—— 

And in Caſe a Receiver General of Taxes be | 
robbed, there muſt be three in Company to make N « 
| Oath of ſuch Robbery, to maintain an Action 
againſt the Hundred, 8 Ges. 2. c. 16. 22 Geo. 2. 
c. 24. Stra. 406. Com. Rep. 345. 2 Stra. 1170, Has. 
1247. | 
7. The Crime of Burglarp, is where a Per- 
fon in the Night-time, breaks and enters into the 

; Manſions 
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ar if one comes down a Chipaney to Mb. aku 
Oc. it will be Burglarx. 


Where a Perſon unlocks any Dor or e into Be 
any Houſe by the Help of à Key; or where 0 
Thief. brezks:the' Glaſs. of Windows, or makes :iſl 
Hole in the Wall, &c. in order to Real, — isa. 
Breaking of the Houſe. jo 


And ſetting a Foot over the Threſhold, pit ing A. 
Hand, Hook or Piſtol within the Window, ot 
oor, is an Entry in Law to make it Burglary. 


But if a Door be open, or Hole made in the ar 
Wall before, and the Thief enters and ſteals, or 7% 
8 > thisis not Burglary by the Con-. tbe 

mon . | 

In Caſe a Servant drawsthe Latch of his Maſter ** 

| Chamber, in the Nigbt, to rob him, it is or! 
Breaking; and if he opens the Window to let in W, 
a Thief, who comes in and takes Things, it ü fen 


Burglary i in; the Stranger, and Robbery in both, 
A. C. 583. 2 Cr. B.. 
RKobbery in a Booth or Tent, in a Fairior Mar 
ket, the Owner being within the ſame, is puniſh 
ed: as Burglary, by Statute 58 6 Ed. G. c. 9. 


And taking away Goods from a Dweling-houſe, ] 
c. of ,$s. Value, although there be not 207 of 
| Breaking, in either Night, ar the Day, is Burg- W.. 


lary and Felony, excluded the Benefit: of :Clergy. þ 
4 & 417 & AM. . 9. perpetuated by 6&7 71. 3 VE 
e. 14. Ses Siem. an; on Stat. 29. Tin 
Alſo the Reward ; of 40 J. is given for apprebend- in 
ive aBurglar,: and proſecuting bim to Convietion, 1 
Ta gun e, 1 
8. The Crime of Rape ; which is wheie a Man 4 


bath an unlawfuf and carnal Knowledge. of a Wo- lowe 
1 


mad, by. Force and n Wil. 
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It is a violent Deflowering her, whether the be 
young or old, which Offenee is Felony” without 
Bene def Clergy, both by the. Common and Sta- 
tute Law. 


ſhall carnally know any Woman Child that is un- 


And here it doth̃ not ſignify whether fach Chil 
conſented, or were forced; but it muſt be proved 
the Offender entered. her Body, Sn 
There is to be an actual banoien and Eng 
fron to make this Crime; and if there be neither of 
theſe, an Attempt to raviſh, be it never ſo out- 
rageous, is deemed only an Aſſault. 
In Caſe of a' Rape committed, it is no Excuſe 


hy Woman at laſt yielded to the Violence, and con- 
t 1 (ented, either after the Act or before, if ſuch ber 
oth. BN Conſent was forced by Fear of Death or Impris 


ſonment; | 
{lars Or this! A Foc was Aa n berdchbet. 
r who is nevertheleſs under the Fretection of the 
„Law, and may be injured in her Body. 5 


uſe, But it is ſaid by ſome. Aube t&-be'Edidincs 

am of a Woman's Comin, that ſhe was 2 common 

urg; WW hore, '' | 

JS) And it is a ſtrong Preſarnption againſt any Wo. 

4 WH man, that ſhe _ no Complaint in a K erer 

Þ Time after the ; for” "which our antient 

end-: Laws mention Foiny Bop 

ion, If ſhe conceals the F A for any 1 Times it 

may argue a Conſent. Hawk, P. C. 108. ' 

* A Woman raviſhed may proſecute, and: is 1 
F" lowed to be a. Witaeſs in her own'Caſe : | But the 
Ie 2 * 


It is ordained by the 18 Bla e. 7: that whoſoever - 
der Ten Years of Age, he {hall fuffer as a Felon 


or Mitigation of the Raviſher's Offence, that the 


* 
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Woman's poſitive Oath of à Rape, without. con. 
eurring Circumſtances of the Fact, and Signs of 
the Injury received, is ſeldam credited. 

Bocnats ſays Hale, there are divers Inſtances of 

that have deen fully proved, but were af- 
terwards diſcovered to be malicious Contrimuices 
Hale Hift. P. C. 635, 636. 
„ the Man can prove that he was at another 
Place, or in another Company, at the Time ſhe 
charges him with the Offence, this will invalidate 
her Oath; ſo it is if ſhe be wrong in the Deſcrip- 

tion of the Place where done. 

"Do when ſhe ſwears the Fact to be committed 
where it was impoſſible he could have Acceſs at that 
Time; as if the Room was locked up, and the 
Key in the Keeping of another Perſon, Ge. 12 
Vin. Abr. 247- 

- The Aiders and Abmoria committiog a Rape, 
are deemed as Principals. 

Cefluy que ayd in Rape eff Revier. Lew French 

In Lord Aualgs Caſe, he was indifted and exe- 
. for aſifting a Servant in raviſhing his own 

ife. 

. And the at the Trial was admitted 25 a Wit- 
neſs againſt him. 

Antiently Rape was puniſhed, by the Loſs of 
Eyes and Privy Members, the offending Parts. 

9. The Crime of erp, or Sodomy, is 4 
carnal Copulation againſt Nature; as of a 
| with a Man, or Man or Woman with a Brute 
Beaſt. 

And a5 in Rape, ſo-in Ber Delet of Pas- 
tretia, n well as E but any the leaſt Degree 
du is ſufficient, 8 N 

witty f N "48 
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Of Paxims and General Rules. 77 
Tis faid that formerly this vile and horrible Of- 
fence, was puniſhed with Burning or Bury ing 
alive: It is now Felony by Statute excluded Cler- 
ey, in the Agent and all that are preſent aiding or 
abetting. h | n N CS ; = 

Alſo in the Patient conſenting, if he be not 
within the Age of Diſcretion, + © 

Perſons that attempt to commit this Crime un- % 
dergo a ſevere Puniſhment of the Pillory, Se. 

Forteſcur is of Opinion that this Crime commit- 
3 on a Woman is Felony. Fri. 

5 91. 5 5 5 n TS 4 # 1 


| See more of Crimes and Offences under Felony, 


II. Of Maxims and General Rule. 
arim in Law is aid to be a Propoſition, . 


A 5 Men to be confeſſed and granted, without 
any Proof, Argument or Diſcourſe. Contra u... 
gantem principia non eff diſputandum, 15 
Maxims are one of the Grounds of the Law 
of England, and are of the ſame Weight in 
Law as the Statutes, and the general Cuſtoms , 
of the Realm are their Strength and Warrant. 1 
What is a Maxim in Law, and what is not, 
17 be determined by the Judges, and not by 
4 | 12 1 . 
Of Maxims and General Rules the Books of 
Law are full; but the chief of the Latin Pax⸗ 
ne. WH ms, affecting Life, Liberty or Property, wick 
gree uſeful Obfervations thereon, are ſuch as follow; 
Mt. Aan, Dei Nemini facit Injuriam: The AQ ® 
Ti f God does Injury to no Man. Re. 
1 — 2 „ 
4. „ | 


A 
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78 Df Maxims and General Rules, : 
The Reaſon of our Law is ſo much ruled by 
_ Religion, that it will not permit the Act of God to 
prejudice any: Therefore if an Houſe is blown 
down by Tempeſt, the Tenant is excuſed in 
Waſte 3 but if he expreſly covenant to repair, 
there an Action lies. Co. Err, 539. 
If a Defendant dies in Execution for Debt, the 
Plaintiff in the Action ſhall have a new Writ of 
Execution, becauſe the Defendant's Death is "the 
And otherwiſe the Plaintiff would loſe his Debt 
without any Default in him. + | 
2, Aftus Legis nulli facit Injuriam: The Act 
of the Law doth Injury to none. 
For if Land out of which a Rent- charge is 
granted, be recovered by elder Title, and thereby 
the Rent-charge becomes avoided ; yet the Gran- 
tee (hall have a Writ of Annuity.. Dy. 60. 
This is becauſe the Rent-charge is made void by 
Courſe of Law. 6 1 | 
3. Adu mi invito fattus, non off meus Atlus! 
An Act done againſt my Will is not my Act. 
As where a Perſon is compelled, for Fear of 
Imptiſonment, to make a Bond, Deed, or other 
Writing; the Compulſion will render the ſame 
void, as if it had never been made. Co. Lit, 253. 
And not only a Deed, but a Marriage procured 
by Dureſs, is likewiſe voidable ; for all Acts ought 
to be voluntary, and the Law hath a ſpecial Re- 
gard to the Safety and Liberty of Perſons, 
If one obliges another to ſurrender his Eſtate, it 
amounts to a Diſſeiſin of him. 14 4: pl. 10. 
4. Attio Perſonalis moritur cum Phd A Per- 
ſonal Action dies with the Perſon, * * | 


0 — SSI” E 88 


a AY hg | gn, oo, way 


aa 


Of Parims and Srnetat Ruleg. 5c 


Ia Cafe bis comtnlt 4 THepals, of'a Nos 
kind tö an, ald he that did it, « or th * 
die, the Action is gone. Ney Max. 5. 

A Leſſer fot Years makes DeflcdAion on tl 
Lands let, and then dies, no Action vil lie againſt | 
his Executor or bf for Waſte "done ber 
fore their Time. 

" Alfo an Action of Debt lies not againlt £32. 
tors upon a ſimple Conttact, for. he Eating 45 
Drinking of the Teſtator; for that Arden dies 
with him. 
| And becauſe the Eubeutett canndt Wage their 
Law or ad it, as the Teltator might, have. done, 


F 7 By 
1 re "Nemo fe. debet 7 Grad 1 15 
wan be to accuſe. kimfelf unleſs it be be ors 


_ Oath is not lawful hereby any Perſon may 
be compelled to. confels,, of accuſe himſelf, .&, 
Likewiſe. Perfon may not ſwear for himſelf, but 
oy vices be Bas particular Power by ſome Sta- 
ute. 4 C0. 
of The 1 Law att e enforce ay on ne. to lkew or 
er ſay what is agairift Tor-which K. ea ſon an © 
ne fender, though ever fo culpable, may RS. 

4, Guilty, * 


ed 6. Aliguit non 2 eſſe Fudex i in ia Cauſa: 
he No Perſog ought to be 85 e in 8 Cle 
e- It is unreaſonable for Perſons. to be at the ſa, 
Time Judges to give Sentence, Miniſters to ke 
it 9 and Parties 1 have a Share in T 
c. to be recovered. 
- And therefore a Lodo of a j 7 RE having Coat: 


2atice of all Kinds of Pleas, cannot hold Plea | 
'what himſelf 'is a * nor may bl uſtices 
E14 Peace 


In 


Cauſe ; for it is preſumed by the Law that he will 


| Rei, againſt the Seller or Grantor, 


with the Land. 
ſuch Warren out of the Deed or Grant. 


| Senſe for the Speaker; as in an Action againſt a 


mon Converſation. 
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$0 Of Baxims andGeneral Rules. 
Peace act in any Matter relating to themſelves ; 
except in certain Pariſh Buſineſs, 16 Geo. 2. e 15. 
But an Innkeeper in bis own Cafe, may detain 
a Gueſt's Horſe until Satisfaction be made for 
Standing, and other Charges: And a Perſon may 
1 his own Goods, of which he is diſpoſſeſſed, 
* 
One cannot generally be Witheſs in his own 


2 partial in ſpeaking Lf his Advantage. Co, 
4, ö. 

J. Ambiguum Padtum contra venditorem interpre- 
tandum e: An ambiguous Deed or Contract is to 


So that if a Man having a Warren in his Lands, 
ts the fame Land for Life, without mention- 
ing the Warren, yet the Grantee ſhall have it 


For otherwiſe the Grantor ſhould have excepted 
But Words ſhall be taken i in the moſt favourable 


Man for ſaying of the Plaintiff that he hath for- 
ſworn himſelf, it may be conſtrued to be in com- 


And the Action is only maintainable where it 
is ſaid he hath forſworn himſelf in a Court of. Re- 
pr 4 Co. 1 
8. A Verbis Tabs non off recedendum : We ought 


not to go from the Words of the Law. 


The Judges may not make ar Interpretation of 
a Statute, againſt 'the expreſs Words thereof ; for 


nothing can ſo well declare the Intent of the 


Makers of an Act of Parliament, as their direct 
Words in it themſelves, 48 118. i ga 1 


Of PMaxims and General Rules. 8r 
All AAs of Parliament and Letters Patent muſt + 


_ be conſtrued one Part with another, and all the 

tan Parts of them together; and the Words are to be 

* taken in a lawful and rightful Senſe, and applied 

e the Advancement of the nenn Cc. Go. 
Lit. 381. 


But Caſes out of the Letter of 2 8 yet 
being within the ſame Miſchief, ſhall be within 
the Remedy the Statute provides. ; 

9. Baſtardus nullius gi Filius; Aut Fi "Be Bow 
pult : A Baſtard is the Son of done, or the Son of 
the People. | 8 

As a Baſtard is hi out of Mirrings, his Father 
is not known by the Law; therefore he ſhall not 
inherit or be Heir to any Perſon, and for. that he 
is in Law as no Man's Iſſue; and he can have no 
Heir but of his own Body; becauſe of the nn ; 
tainty who is related to him. Co. Lit. 243. 

The Baſtard of a Woman is ſaid to. be no 


La Child, where the a gives Lands to him as 
ble ſuch ; but having by Time gained a Name of 
2 Repuration, he may take a Remainder, as a re- 
__ puted Son; and may himſelf purchaſe by his re- 
n- — Name, Sc. Dy. 374. 

A 9 Caſe à Child is born only a Day after Mars 

it riaze, between Parties of full Age, it is no Ba- 
4 ſtard, but ſuppoſed to be the Huſband's : So if a 


Man takes a Wife, big with Child by another, 
who was not her Huſband. Rol. Abr. 358. _ 
_ if the Huſband be within the four Seas; 
that by Intendment of Law he may converſe with 
ife,. and ſhe hath Iſſue, the Child cannot be 
_—_ a Baſtard. | | 
Theſe Caſes are,. unlefs there be an apparent 
impoſſibility, that the 3 ſhould. be the TY 
5 


— 


5 


8 Ot Haxims and General Rules. 
ther of it; ablif aer dan tel bie n, &c. ' Ce. þi 


Lit. 244. V 
10. Coveat Hetor Let the Ar take Gn dc 
what he does. 'q 


If a-Landlord gives an. Acquittance to his Te- th 
nant for the laſt Rent due, al Rent in var Is. be 
preſumed to be ſatisfied, 20 

And in Caſe a Perſon buns by Bond pays 2 ce: 
ber Zam before the Day appointed, or at another 1 
Place than is limited, and the Obligee or Lender Hy 
of the Money then and there receiveth it, this is; ria 
a good Satisfation. Co. Lit. 212. | 7 

Acceptance of Rent affirms, and makes a void- 
able Leaſe” to have Continuance ; and if where 2 
nt or Leſſee aſſigns over his Term, the Land- 
"accepts the Rent of the Aﬀignee, knowing of. 
rhe mar he cannot afterwards ſue the. Lef- 
ſee for Rent. 3 Co. 23, 04. 

An Executor paying Debts on ſimple. Contr, 
before thoſe of  a/ higher Nature on Judgments, 

&c. is liable 40 the Payment of all. Fl. Con. 
e . 
| "And taking any of the Goods of the Deceaſed, | 
makes a Man Executor in his own Wrong, and Na 
| zhſwerable, e is o 

11. Caiſa & Origo off nateria Nagotii, Te ; 
Cauſe and Beginning is the Matter of the: Buſineſs. ed 

Although the Law gives Power to a Perſon to Cor 
des a Tavern; the Lord to diſtrain his Tenants fore 


Beaſts; him in Reverſion to view if Waſte be the 
done; eee c ane de . Land to ſee 4 
his Cattle, Gr. #4 nea 


Yet if he that enters the Tavern commits a Wl ere 
Treſpaſs, or whe Lord that men _ $8 deer 


„ 27 31 
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kind che Dittes, or- ir he who enters to view 
Waſte breaks the Houſe, or the Commoner cut 
OLE TOTS add 
In theſe and the like Cafes, the Law will judge 
that they entered for that Purpoſe, and they 
be Treſpaſſers from the Beginning, 8 Co. 146. 
"""T Cant. Cauſe, ceſſat Effectus : The Cauſe 
ceaſing, the Effect alſo ceaſeth, 
" Where 4 Woman married is divorced from ber 


_ "= 


ce of thst Gi 


% * 
; 1 was 
ri 331 v2 


Effect of that Cauſe; : ales 
If an Office be granted to a Perſon, to perform - 
certain Buſineſs, and he fails in his Duty, the Of- 
fice ſhall ceaſe and determine. 
13. Caonjunctio Maris. & farming off de jun 
Nature Thie Conjunction of Male and F Bats 
is of the Law of Nature. 
| The Bodies and Minds of Perſons are both joig- 
ed in Matrimony in conttacting which, the 
Conſent of the Mind is chiefly regarded: Where- 
fore it is ſaid, that the Patties Conſent, and not 
the Copulation, makes the Marriage. Co. Lit. 33. 
All Perſons may lawfully marry, that are 1 
near of Kin and prohibited by the. Levitical 92 
a gtees; and the Age of ane g thereto is 5 
deen Years in the Man, and te ve in the O= 


. 


* 
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man: If they marry before, at thoſe, con they, 
| may difagree to it. 


as one Perſon: And by Marriage the Man is in- 
titled to all his Wife's real and perſonal Eftate; 
As the Huſband is the Woman's Head, all ſhe 
hath is her Huſband's i but then he i is liable to the 
Payment of her Debs. 


Goods ſold to the . t 

come to his Uſe: But a Wife ; 4. 5 make any 
Contract, without the Huſband's 

| ſhe do otherwiſe, it will not be binding to him. 


Her As ſhall not bind berſelf, unleſs ſhe levy 
Fine of Lands, &c. 


The Cuſtom of the Manor and Place is to be ob- 
53 ſerved. 


1 


A Hulbanl 3nd Wike we accoutted jn Law but 


An AQion of Debt lies 8 1 Huſband for 
he Law preſumes they 


ſent, except 
it be for Heceſſary Things for ber Family, Ce. i 


The Wife is ſub Poteftate Viri, and therefor 
14. Conſuctudo Manerii & Loci of olferwanta; 


It is the Cuſtom of Manors muſt direct what! 
Copy holder ought to do, or ought not to do; but 
Copyhold Eftates ſhall not have the collateral Qua- 
ities that Eſtates of the Common Law have, with- 
out a ſpecial Cuftom. Co. Lit. 63. 4 
According to the general Cuſtom, if a Copybol 1 


der commit Waſle, either permiffive or voluntary; 


or do not | pay his Rent to the Lord, being deman- 


ded on the Land; or if he refuſe to do Suit of * 
Court; 8 t 


| longer Time than a Year, without Licence from 
of at Eftates, - 


Or in Cafe 1 of his Eſtate, for i 
the Lord, Cc. either of theſe will be n 1 
a 


\ 
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- 15+: Culcungad aliquis\ quid copcedit, contedereivi- 
detur & id fine quo rei ipſa 4% non peng: To 
whom ſoever any one ſhall grant any Thing, he 
grants that without which it cannot be. 
If Lands are granted to a Man, 10 b anti. 
plied Coyenant for peaceable Enjoying the ſame, 
and the — allows him a. Way thereto, without 
being expreſly mentioned. Co. Lit. 56. 
And where à Perſon grants all er Timber 
Trees growing in his Woods, the Grantee may 
come upon the Ground, and cut them down, and 
carry them through all bis Land, though the Graſs 
JECgive; 1 by: the Carriage. Rita i a bk. $ 
For Trees are proper to be carried by Carts, and 
when a Man has a Title to the principal Thing, 
he ſhall always juſtly the neceſſary Cireutnſtance. 
| Pl, Cem. 15. 5 Gin (4; he 
as. 12 oe: at Will ſowing Corn-on the — 
ob- if he be ouſted by the Leſſor, ſhall- have free En- 
. try, Egreſs and , for —_ nd E | 
at 2 away-the fame. 


but And in Caſe. he be diſturbed therein, he may 

uz bring an Action and recover Damages. 

ith- 16. Cui licet quod Majus, mn deter guad Ming: | 
oft non licere: To on mg it is lawful to do the 

bol. N to him eee ee e 

ay ng. % Is 

nan Wbere there is a Cuſtom. that Lond 1 be 

it of granted to any one in Fee-fumple 3 here the Grant 
to a Perſon and the Heirs of his Body, or for Life, 

, for is within that Cuſtom. 

from ; A Perſon: who; has an Office to him * bie 

tres BY Heirs, may make an Ag og. Eater 

ere r r "I 


Cui 3 j 2216 111 n 1. Di- 
* * 


24 1 


.86 Of 'Waxims-and General Rules. 
7. Dilationer'in Las ſum mne n 8 
odions. in the Lac. 

The Delaying of Juſtice Fg an r 
a 2 Kind of Denial of it; and Pleas that art 
dilatory ſhall not be received, ' unleſs ſufficient pro- 
bable Matter is ſhe wn for ĩtꝭ or ee Truth: of them 
be-proved'by Affidavir. 8 Mit zu biln n 305 big 

If a Plaiptiff forbears to being Kis Cauſe to 
Trial, the Defendant is not to be delayed, but 
may take out a Writ of Venire facius, directed to 
the Jury to res (fea N N by what is termed | 
Proviſo. 2904 2971 n V 4143 

If the Plaintiff do eget 0 Trial in” con 
venient Time be: ſhall ke ens a 774 Geo, 2. 
e 6471-1 Na! | 

* 22 Wee e b dui 
ted to Priſon for c 10 Offences, as Treaſon, Fe- 
Jony, Sc. exprefied} in che Warrant, on Prayer 
in open Court the firſt Week of! the Term, br 
Dey of Seffions, they are te he brovght-to-T rial! 
f they are not indicted the next Term lor Seſ. 
ſions, upon Motion made the laſt Day of ſuch 
Term, &c. they ſhall be admitted ban, une 
*. King's Witneſſes are not ready. a 
And in Caſe they are not tried t e ſecond Terts, 
Se. they may beidiſcharged/ «Habeas N AR, 

t Car. . „ 2. 

k. »8:: Dormit 'aliquando jus, Maur 
A Right ſometimes fleeps, bot never dies? by 
Im the Eye of our Law, Right" is of fuch an 
high Eſtimation, that the La preferves it from 
2 and Deſtructioh; for though trodden down 
n it is never trod out. C L 27 
ight to Land it is held cannot dier, des 
Reka of a Perſon's Right enures by TE of 
XLtN- 


be, 


2 
2 
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Extinguiſhment, bub then it is ſo underſtood in 
Reſpect of him that makes the Releaſe, WM. 
19. Dominitm a Poſſeſſjone cœpiſſo dicitun: Right 


and Dominion i 16 aid to have its Beginning f rom, | 


Poſleffion, > .- 

According n e « long aud quiet Poſ- 
ſeſſion eſtabliſhes a Right; but then it muſt mon 
the Memory of Man; and if there be Proof o 
Record, or in Writing to the eontrary, though it 
exceeds the Knowledge or: Memoty. of,any one 


1 yet it is Judged within REEF. tn 


115. 
Phe Reaſon why a bead Poſlefiion,. with: 


out Contradiction, makes 4 Right io Law, is that 


thereby there mr. de Certainty of Titles; 0 


Eſtates. 

In a Writ of Right-the Limiteden of Time in 
made Sixty Years, by 32 H. 8. c. 4. 

20. Eapraſſum fucit 'cefſare tacitum: A Matter 
expreſſed cauſes that to ceaſe, which by Intends 
ment of Law was implied and not expreſſed. 

A Man makes a Leaſe rendring Rent, and the 
Words of Reſervation are expreſs- to the Leſſor 
only, the Heir ſhall not haveſit; but if no Perſon 
be ſaid to whom the Rent ſhall be paid, this.by - 
Das. ſhall be to che Leſſor and his Heirs. 

4 
An expreſs Covenant qualifies the Generality of 
a Covenant in Law, and reſtrains it by the Aſſent 


of the Parties, ſo that it ſhall extend no farther 


than it is expreſſed in the Covenant. | 
But a Warranty in Law is not defiroyed by an 
expreſs Wy aj tac ; as aha at. rat 1 rex 
E404 . | ſerving 
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ſerving a certain Rent, in wich he binds himſelf 
and his Heirs to Warranty of the Land, &c. 

There the Warranty expreſſed ſhall not make 
t ia Law ceaſe, or be of no Effect, but the 
Leſſee may chooſe which he pleaſes. 4 Ce. 81. 
21. Fortior & Potentior eff Diſpoſitio | Legis, 
quam Heminis : The Diſpoſition of the Law, is of 
greater Force than the Diſpoſition of Man: This 
is explained in Surrenders of Effates., 

As if a Perſon having granted a Leaſe of Lands 
for Years, to begin at Lady- Day next, he cannot 


make Surrender of his future Intereſt, becauſe 


dere! is no Reverſion wherein it may be drowned. 
Though in Caſe the Leſſee before Lady-Day take 
a new Leaſe of the ſame Lands, c. for Years, 
either to begin preſently or at Zedy-Day, this is a 
Surrender in Law of the former and Intereſt, 


6 
422. Hui, oſus fob furore r ; A Madman or 
Lunatick is puniſhed by his Madneſs, 


10 Ce. 


If a Madman kill another, he hath not bai 


the Law, although he hath broken the Words of 
it ; becauſe he had not any Memory or Under- 


ſtanding, but mere Ignorance which comes from 


the Hand of God. PI. Com. 19. 
And therefore ſuch Madman has Favour ſbewn 


him by Reaſon of his Diſability ; he ſhall not ſuf 


fer for any felonious Act; nor can the Puniſhment 
of a Lunatick without his Mind and Diſcretion, 


| be an Example to others. Co. Lit. 247, 


A Madman, in a Civi/ Caſe, cannot promiſe 
or contract for = Thing, or do any Buſineſs; 
and this is becauſe he underſtands not what he 


does: All his Acts may be ayoided, either 


2 


ticks, of by his Heirs, © _, 
"Peg aan Salty lea Fines. or 


ſuffer a Recovery of Lands, &c. theſe being Mat- 


ters of Record, hall bind bimſelf and his Heirs, 
4 Co. 124. 


23. Heres 2 wah eft quem Nb deman- | 
rant: He is lawful Heir whom Marriage n ; 


ſtrates ſo to be. 


A Child born within Motriage, though ever 6 


ſoon after, is in Law legitimate, and Heir to the 
Huſband: But an Alien dun not be Heir, though 
born in lawful Wedlock. 

In Cafe a Child be born in ſecond Matrlees. 


within nine Months after the firſt. Huſband's - 


Death, he may be Heir either to the firſt or lecond 
Huſbaod. Bract. 91. 

A Baſtard is excluded from being Har; z and a 
Monſter without human Shape, cannot be Heir to 
a Perſon ; but an Hermaphrodite, if there be any 
ſuch, may take Lands, &c, as Heir according to 
that Sex which is moſt prevalent. Co. Lit. 1 


Tbe eldeſt Son, after the Death of his Father, | 


is his Heir : And if there be Grandfather, Father 
and Son, and the Father dies before the Grandfa- 
ther, the Gr2ndſon ſhall be Heir; who is termed 
Heres Fure Repr eſentationis, becauſe he repreſents 
his Father's Perſon, _.. 

Till the Death of the Anceſtor one. is called 
Heir apparent; and by the Common Law, a Per- 
ſon cannot be Heir to Goods and Chattels,. . 

There is an Ultimus Heres, on the Eſcheat of 


Lands, for want of E Sens. which, is the - 


Ly: of whom held. 
** & 
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pt Maxims and Generel Yules, fg 
King, who has the Care of the Eſtates of Luna- 5 
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* Veritrantie Furis nit extuſat © Tie nose Hino 


of the Law doth not excuſe one J 
fance uf the Daw, even in Infünts being of BW 1 
4 ears of Diſeretion, ſhall be no Excuſe, * t. 
they commit Crimes; and although it be inyin- | 
cible, as where a Perſon affirms that he has done I 
all that in In ab? to ne the Law. ,Doct, & by 
Stud. e. 46. 244.41 
For every Man i is hand at his? 6e to tale Ir 
Notice what the Law of the Realm is. gi 
lf any Perſon takes upon him to know the Law, 
and through Ignorance openly affirms that à void cil 
Leaſe, &c. is. good, to the Prejudice of anotherd ca 
Title; he may have an Action againft him, and K 
recover Damages. E ee ene 
* e Jacti — Igngtaitce 'of the un 
281 A excu c T ma 
A Petſon buys a Horſe i in a Fair or Market of rec 
one that had no Property in him ; if this were un- * 
known to the Buyer, he has good Right to the do 
Horfe, and his Ignorance ſhall excufe him. or 
But Here, if he had known the Seller had nb oth 
Right, the Buying in open Market wound pot app 


babe excuſed; 
Where an'illiterate ignorant Man ſeals a Deed ſau] 
and it is read to him falſe, that makes the fans 2 


void. : Aq 
26, Inpotentia excuſat Lem: The Law excu- Lay 
ſes Impdtency. 1 


Fhis Maxim regards the Tafrihiges of 'Perfons, Equ 
where the Law excuſeth their not doing certain Bi Lau 
Acts; as of Men in Priſon, out bf the Realm, of t 
Ideots and Lunaticks, Ferlons Blind and Dumb, T 
E9c. Co. Rep. 177. X Wal 

"> Legil Impriſonment, without any Covin, ſhall I the! 
be a good Excuſe for a Parſon's Non-Reſidency, 
by Reaſon of his Impotency. | It 
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- TF a Diflile bean Infant, ejne Covert, ori 
Priſon, Cc. and the Diſſeiſor dies ſeiſed of the 


2 


Land, it fhall be no Deſcent to take away an En- ; 


try, becauſe of Impotency in fuch Perfons, 
And their Right of Action is ſaved, till their 
Impediments are removed, where others are bound 
by the Statutes of Limitation,  * | N 


27. Injuria illata in Corpus non poteft remitti: 
Injuries to the Body cannot be remitted; or for- 


ven, ; 
_ Our Law carefully provides for puniſhing for- 
cible Injuries, between Perſon and Perſon, be- 
cauſe they are moſt contrary to the' Repoſe of the 
Kingdom, on which the publick Felicity depends. 
And the Life and Member of every Subject are 
under the King's Protection, to the Intent they 
may ſerve him and their Country when Occaſion 
requires, Co. ſect. 161, ie 8 
So tender is this Part of our Law, that if one 
do but menace another, with a Weapon or Staff, 


or in Caſe he ſtretch forth his Arm, or give any 


other Token, whereby his Intention of Striking 
appears; it is actionabſe. „% ig 

They are in legal Conftruction deemed an Ab- 
ſault, though no Stroke be given. 

28. In omnibus quidem, maxime tamen in Furs 
Eguitas eft : In all Things, but eſpecially in the 
Law, there is Equity. 158305 „ 

The Laws themſelves deſire to be ruled by 
Equity; which is ſaid to be a Cotrection of the 
Law, wherein it is any way wanting by Reaſon. 
of the ¶ S ITT IN 


Waſte againſt Tenants for Life or Years; and by 


the Equity of it, this Action lies againſt him that 


holds 


ta 
*1 
52 
ö 

© 
5 
4 
1 
It 


= 


Land for one Year only, or twenty Weeks, 


c. And if a Leſſor come upon the Ground of 


the Leſſee, it ſhall be intended that he came to ſee 
whether Waſte were done. 


For Equity turns all to the beft, and makes 
every Act lawful, when it is indifferent if i it be ſo 


or not. Finch 57. 
- If a Perſon does make a Feoffment to a 8 
Uſe, the Feoffee ſhall, be ſeiſed of the Lands, &c; 
to the Uſe of the Feoffor and his Heirs in the mean 
Time; and this is by Equity. 

29. In omnibus fere Minori ætati 3 


In all Caſes, generally there is Favcur ſhewed to 


Perſons within Age. 


No Man or Woman before the Age of twenty- | 


one Years can alien or ſell any Lands, Goods or 

Sattels, or bind themſelves by Deed. ; ſo careful 
is the Law of their Intereſt ; unleb it be for Eat- 
ing, Drinking, Schooling, Phy ſick, and other 
Neceſſaries. Co. Lit. 171. 

An Infant is permitted to do any Thing for his 
own Advantage, but not to his Prejudice ; he 
may make a Purchaſe, which is intended for his 
Benefit, though at his full Age he may either agree 
to or wave it, 

Infants may buy Things, but cannot. borrow 
Money even to 14 Clothes; for the Law will 
not truſt them with Money, but at the Peril of 
the Lender, who muſt ſee the ſame thus laid out. 
| Salk. 755 86. pl. 2. 

reſentation to a Benefice is to be made by 
kT Infant within the fix Months, being a Thin 
of Neceſſity, otherwiſe Lapſe ſhall incur again 


him; and be muſt perform a Condition a__ | 
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nm Dy wm >» o 


the Right to the Lands. 


Law, and for his Contempt ſhall receive the lame 
Puniſhment as a Man of full Age. Dy. 104. 

30. Jus ſanguinis, quod in legitimis Sucreſſini- 
bus ſpettatur, ipſo Nativitatis tempore queſitum off : 
The Right of Blood, which is regarded in lawful 
Succeſſions or Inheritances, is found in the vp 
Time of Nativity. 

It is therefore jus winken, or Right of 
Elder-Brothetſhip, is principally reſpected ; And it 
is a Maxim, that the next of the worthieſt Blood 


dants from him, before the Female; and the Fe- 
male, of the Part of the Father, before the Male 
or Female of the Mother's Part, &c, Co 
Lit, 14. 

4 the Males, the eldeſt Brother, and his 


Poſterity, inherit Lands in Fee-ſimple before any 
younger Brother. _ 


compelleth no Man to Impoffibilities. , 
If the Condition of a Bond be poflible at the 
Time of making it, and before it can be perform- 


ed, becomes impoſſible by the AR either of God, 
or the Law, or of the 9 


tion is not forfeited. 
But where a Condition for Payment of Money 


there is no ſuch Day, it is due and payable pre- 
ſently. Co. Lit. 206. 


Where a Man is bound by a Recognizance or 
to Bogd with. Contiocn for his Appeannc the 12 — 
El erm 
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to an Eſtate by his Anceſtor, * hall ho barred of | 
In ſome Caſes alſo an Infant is impleadable at 6 


ſhall ever inherit; As the Male and all Deſcen- 


31. Lex neminem es ad impoſſibilia : The Law 


bligee, Cc. the Obliga- 


is made impoſſible in Reſpect of Time; as if it de 
to pay the ſame on the Thirtieth of February, and 


: 1 k N 
\ * * 
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Term in ſuch a Court; and before the Day the 
Cogniſor or Obligor dies, the Obligation will be 
ſaved; becauſe it is impoſlible the Condition ſhould | 
de performed. | 

So in Caſe a Leaſe be granted for twenty Years, 

Condition that the Leſſee dwells upon the 
12385 the whole Term, and he lives but ten 
Years, the Executors ſhall enjoy the Lands; for 
the Condition is become impoſſible. 

A Condition of a Bond to go. to Rome in a few 
Hours, is void and impoflible ; but "tis ſaid the 
Obligation may be good. 
32. Legis Conflruttio non facit e The 
interpretative Conſtruction of Law halt "wrong 
no Perſon; :- 

Tn Caſe an Executor of a Will grants all his 
Goods and Chattels, the Goods which he hath a 
Executor ſhall not paſs, for that would be a 1 p 

to the Teſtator's Eſtate. 

And where Tenant in Tail, or for Life} woks 
a Wer enerally, it ſhall be taken for'the Life of 
the r or Grantor, or elſe it would be wong: 
ful to him in Reverſion. 

Though if 2 Perſon ſeiſed in Fee, make an 
Leaſe for Life, | without mentioning: for wer 
Life, it ſhall de conftrued for E eete open 
Leſſee. 51 2 5 

icum neue non in parnam 
„ The Raſhneſs 2 Tongue is 2 
w_ puniſhed. 

This is where Words are ſpoken in a PaſFon ; 
for i in all Caſes Words of Heat, as to call a Man 
Rogue, Villain, Knave, &c. unleſs it be faid in 
ſuch an Affair, or to a eee ee 


MOORES Law. 4 Co, 15. 8 
[ 
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„But af wa. OP with, ſome hein 
ous. Crime; calls a 1 Al's Bec, e ic 
Bankrupt, ſays of an Attorne 7h de NEALE 
or calls any ge à perjuted Man; an Aﬀion o 
the Caſe lies for Damages, becauſe theſe. Sanders 
+ Mfr (oh «give copcern 2 Man's Life 

ate and Candi f i 

To call a Perſon; 7g is. Heir 3 
Eſtate: or ſay a Man has the French Diſeaſe, 65 
N be is ne a Woman, are held An | 
ab 


34. e an prope interimitur Subftantia 
rei? Ihe. Form being changed, the Subſtance 0 
the Thing is deſtroyed. 

In caſe a, erten ant dowp anather's Timber 
Tree, and ſquares them to make Beams for a 
Houſe, he * Fiat the. fame, befprs they are 
1 if the laid ben ilding,, th 

oug if they are lai ia t 0 , they 
may not be ſeized, by the. Owner, for- heir No g 
ture is then altered, and they ate became Þ art 7 
the Houle ; yet the Party ſ havg; big Alan fox, 
the Damage, Dad. 132, 133. 

And where a Man gets the Barley of 2 
and makes it into Malt, it cannot be * i again 
by the former Owner, gh Fogm Form ot loſt 
becauſe it is become ing of 9 1 
and Uſe. 21 2441 24071 
0 5. Nuaaſſuan 968. . Lum: Necedivy hath, | 
naLaw. | 

Where a ee eie of a Town, 
any Perſon may juſtiſy the Pulling down 4 


Wall, ot Houſe, of 3noth( le of Rec, 


Spreading & thereof ; 3 as it is a 


#4 


4 
* 
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And if ſeveral Perfons are in Danger of Drown- 
ing, by the Caſting away of a Ship, or Boat, one 
to fave his Life may thruſt another from a Plank, 
or the Boat's Side, &c. though fuch other een 
by drowned, Bac. Max, 25. 
According to our antient Book 
Vicduals meerly to ſatisfy his Wſent ee it is 
neither Felony nor Larceny, being for the . 


fity of preſerving Life. 
But this having encouraged Thefts, it is now 


adjudged otherwiſe; and the Privilege of Neceſ- 
fey ſhall not prevail againſt the Commonwealth, 
The great Lord Coke fays, Needſſitas * Lex | 
Temperis. 


36. Mbit magis equitati conſentaneum * quam 4 
at tiſdem modis res diſſolvatur quibus conflituitur : Pani 
Nothing is more agreeable to Equity, than that WW ;.,, 

every Thing ſhould be diſſolved by « the ſame Means ** 
it was firſt conſtituted, ' © r 
Every Contract and ent muſt be releaſed Feof 


by a Matter of as high a Nature as that was; ſo fra 

that a Deed in Writing under Hand and Seal, cum 

can only be releaſed r ſome other Writing, Ggna of F 
9. 


and ſealed, Cc. | upon 
And therefore 2 Gia ae or Matter in Wri- Chan 


ting, cannot be OE af by an Hzrorment by 
A 
Where an Effate i is veſted i in the King by Mat- 


ter of Record; it may not be deveſted out of him 
but by the like Matter : And an AR of Parlia- 


ment ſhall not be avoided but by Parliament. 
37. Nullus commodum capere poteft de injuria ſus 
ropria : No Man ſhall EP Me hos 

Vong. 5 
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If a Man be bound in a Bond to appear at a 
Day before Juſtices, on- which Day the. Obliger 
caſts him in Priſon, ſo as he cannot come; no 
Benefit ſhall be had of this Bond. NM Mar. 13. 

In Caſe a Leſſor and Leſſee of Lands for Vears, 
join in the Cutting down of Timber, the Leſſor ſhall. 
not puniſh the Leſſee for ſuch Waſte; and take 


| Advantage of his own Wrong by joining therein. 


An Appeal of an Infant may not ſtay for his full 

Age, which would be nee Advantage of 10 
own Wrong. 8 

38. Nullum iniquum in are precfumendum ft: 

No injurious Thing is to be preſumed, in; cba, 
Law. 

All Things: are; taken to bo lawfully. done, ell 
Proof is made to the contrary 3 and Fraud. ſhall, 
neyer be intended or preſumed. by. the Law, N 5 
it be expreſiy averred. 

Where no Fraud is found by the Juto in a 
Feoffment, the Judges ſhall not adjudga the ſame 
fmudulent; and although Jurors. have found Cir- 
cumſtances and Preſumpt ions to intitle the Finding 
of Fraud, it is but Evidence, and not any Matter 
upon which the Court may judge thereof. 10 Ca. 
Chancellor of Oxford's Caſe; | 

For the Office of the Jurors/is.to.adjudge upon 
the Eyidence 1 10m of Fact, and 
thereupon to give their Verdict; and not leave 
Things to the Judgment of the Court, which do 
not appear to them. | 

39. Omne Actum ab axentis intentione ot judican - 
dum: Every AR is to be judged from the Inten- 
tion of the Agent. 

'Tis held in Contracts and Obligations, the In- 
tention of the Parties. * chief Thing 1 \ 

w 
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Law regards; for ſuch Words as ſhew the Aſſent 


of Parties, and have Subſtance in e are ſuf- 


ficient. _ 

A Bond ran. thus Know all Men by: theſe Pre 
ſents, that I A. am held and bound to B. in twen- 
ty ' Pounds, to be paid to the faid A. c. This 
Obligation was adjudged good, for the Parties In- 
tention appears. Pl. Com. 144. 


The Law will likewiſe take one Word for an- ons 
other in Deeds, to ſupply the Intention of Perſons; I 
as where a Man has a Remainder of Lands, if be 
grants it to another, by the Name of a Reverſion, Wo: 
the Grant is goed, notwithſtanding the miſ-term- } | 
ing of the Thing. aQic 

In Wills, the Intent of the Teftator ſhall e- A 


nerally be obſerved. : 

40. Poſſeſſio fratris de feods Simplici facit Sar. ebe 
rem eſe Hearedem : The Poſſeſſion of the Brother, 
of a Fee - ſimple, makes the Siſter to be Heir. 

A Man has Iſſue a Son and a Daughter by one oy 
Woman or Venter, and à Son by another, then 
dies ſeiſed of Lands in Fee-Simple, and the eldeſt 
Son enters into the Lands, after which he die 
without having any Iſſue; Wont 

Here the Siſter ſhall have the Ladd. 60d not 
the younger Son or Brother, though he be Heir to rec 
the Father; but there muſt be an actual Entry Ex 
upon the Land, otherwiſe it you to the younge 
Brother. Co. Lit. . FLnce! 

The Poſſeſſion of a Brother of an Eſtate- Tal, ot n 
ſhall not make the Siſter Heir; for it deſcends to m t 
the younger Son of the Half Blood, who ought w But 
have it er formam Doni, Pl. Com, 57. mec 

41. Probibetur ne quis fuciat in ſus,” givd nocere 
; paſſe i in aliens; & fic utere tus ut alianum 2 
- as? 
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fas It is forbidden that any one ſhould do that in 
is own, which may injure another: and fo uſe 
your owa, that you do not hurt others. 


u Where a Man doth any Thing upon his own. 
vy round to the particular Damage of his Neighbou r, 
n. is accounted a Nuſance; and an Action lies for it, 


or the ſame may be abated or removed by the Per- 
ons that are prejudiced thereby. | 


If a Man has a Houſe that has good de and 


po Stranger having Lands adjoining, builds a. new 
on, flouſe on his Lands fo near, that the Windows 


ff the other are rere N it; it is an Offence | 
ctionable. 4 An aetle | 
As is alſo this Setting up. or making a Houſe of 
Office, Dye-houſe, Lime-pit, '&c. ſo near to an- 
others Houſe,” that the Smell thereof annoys him, 
r is infectious; or if the Corruption of the Wa- 
er of the Pits hurts his Water, or Graſs, or de- 
toys Fiſh in a River, Sc. tat eit i de 


hen . 42. Provimus your! egomet ib 5 | Every/one is 
def ext to himſelf, 
dies In Caſe of Wills, TWINS an Wien is ap- 


Pinted, he may pay himſelf a Legacy, before anyx 
ther ; and among Debts of equal Degree, 'the 
xecutor may pay his own Debt firſt. 
Executors are nearer to the Teſtator, and do 
ore repreſent his Perſon, than the Heir does the 
Rnceſtor; this is held, becauſe if an Executor be 
ot named in a Mortgage, yet _ Law «4 e 
im to receive the Money. 

But the Heir ſhall not receive . unleſs he. be 
med, Co Lit. no Lf + 
43. Publicum bonum Privets ef e 1 
he publick Good is to be preferred wan, a 
ate Intereſt, 5 


'F 2 | A Wo. 


* 
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A Woman intitled to Dower ſhall not be in. 
dowed of a Caſtle of Defence, for that is pro bon 
publico; but as to Caſtles for private Uſe and Hz 
bitation, it js otherwiſe. 2 1 Sha ones 
»The Inhabitants of a Village may make B. 
Laws for repairing a Church, or Highway, or ag 
. ſuch Thing as is for the publick Good generally; 
and the greater Part ſhall bind all of them, with- 
out Cuſtom. 5 Co, 63. | 
And Corporations have Power to make Ordi. 
. nances; for the Government of their Bodies Poli. 
tick, and better Execution of the Laws of tit 
Realm: But they may not do ſo, without a Cul- 
tom or Charter, unleſs it be for Things concerning 
44. bet conceſſio. fortiſſime contra donats 
rem W %: Every Man's Grant ſhall b 
taken moſt ſtrongly againſt himſelf. 
„Wbenever a Deed is uncertain, and the Work 
of it are ambiguous, it ſhall. be conſtrued moſt 
ſtrongly againſt the Grantor therein; as if a Ma 
grants an Annuity out of Land, and he hath m 
Land at the Time of the Grant, it ſhall nevei- 
theleſs charge his Perſon. a 
And where any Deed made to a Perſon, is good 
for Part, and for ſome Part thereof not good, that 
which is for the Benefit and Advantage of tht 
Grantee, ſhall ſtand good in Law. Co. Lit. 4% 
But although Grants are taken ſtrongly agaioſt 
the Makers, yet no Wrong muſt be done by it; 
and a Man may not be obliged by his own AR and 
Deed to do ſome Things which are againſt Law. 
For if a Huſbandman be bound not to till or ſow 
his Land, the Obligation is conttary to the Com- 
mon Law, and void. 11 Co. 53. 
458. 2u 


or 9 1 l and General Rules. iot 


5. Qui facit per alium facit per Se: What one 
* Ty another he does by himſelf. 
If a Man empowers another by Letter of Attor- | 
to ſell and alien his Land, =_ he. doth ſo, it 
is his Alienation by him; and where a Perſon gives 
Authority to his Balli to ſell Cattle, and he doth 
it, this will be his Sale by the Bailiff, Pl. Cem. | 


475. 
ks any Perfon has a Bailiff « or Servant, who 
is known to be ſuch, and he ſends him to Markets 
to buy Goods, his Maſter ſhall be chargeable with 
the Payment, if the Things come to his Uſe, , 
In Caſe he ſells his Maſter” s Cloth, and Warrants | 
it to be good, or of a certain Lengtl when it is 
not ſo, an Action Les againſt the M only, and 
not the Servant. My. FEM 
And if a Perſon commands one to do. a Treſ- _— 
Taba or Pp, beat another, he ſhall be himſelf a ; | 


40. Ou: fentit gag, ſentire delet E commetims 
5 3 bears the the Burden, 4. to receive oy 
ront, WD 
A Man ſeiſed 1 Lande in Fee bath Ie A 
Daughter and dies, his Wife being with Child of 
Son; the Daughter enters and fows the Lands, 
and then the Son is born, and his next Friend en- 
ters, here 75 Daughter ſhall have the Corn grow- 
ing. on' on the round. | Perkins, C33 ny 
Tenant, for Life, or in Dower,: having * 
ſown . upon the Land, may devife the fame 
growing at the Time of their Deaths; and their 
Deviſees ſhall have it. 


47. Oui-ſentit commodum, fentire, debet & ur: 
He that e the Profit — fs bear the * 
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If a Perſon grant a Rent- charge for Life out of 
His Land, and "afterwards conveys the Land to 
others, in every one of whoſe Time the Rent i 
behind, and then the Grantee dies, his Executor 
may bring Action of Debt againſt all of them fot 
Rent due in their Time; as they all have the Pro: 
fit of the Land. 4 Co. 49. 

And on! Aﬀignment of a Leaſe, the Leſſee wh 
bath covenanted to Repair, may have an Action of 
Covenint * againſt his Aſſignee, for ſuffering x 
Houſe to decay; becauſe he that enjoys the Pro- 
fit, muſt bear the Burden and Charges. 

Where Perſons enjoy Benefit by making Bink 
of a River, they are to contribute” to the Repain 
thereof, 5 Co. 100. © 
48. Quod initio vitioſum oft, trafiu Temporit non 
conval:ſcet : That which in the Beginning is vici- 
ous, cannot by Tract of Time be made good. 

In Caſe a Biſhop makes a Leaſe of Church Land 
for four Lives, which is contrary to the Statute, 
though one dies in his Life-tinie, ſo as now there 
are but three, and afterwards the Biſhop dieth, 
pet it ſhall not bind his Succeſſor. 

For here the Leaſe ſo made had a bad and un- 
lawful Beginning, it being for more Lives than 
the Act allows, and therefore cannot be brought 
to A good End. 10 Co. 62. ae 
If an Infant, or Feme Covert, that . 2 mar- 
ried Woman, makes a Will, and publiſhes the 
ſame, and afterwards dieth being of full Age or 
Sole, both theſe Wills notwithſtanding | will be 
void and of no Effet, 

And this is becauſe the Foundation, wi the 
| Makiog and Ar. are Void. Fl. Com. 344- 


49. Nd 
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Duod e pay pang contra Rationem, 
3 permi þ ay in Lege: Whatever is inconveni- 
ent, and contrary to tele, ts not permitted in 
the Law," 

It is likewiſe a Maxim, that Se] is contra) 
to Reaſon, is unlawful: And henee it is ſaid that 
all Poſitive Laws, which are contrary to the Laws 
of Nature, and of Reaſon, are no Laws at all. 

Therefore if a Town hath Cuſtoms, which are 
againſt Law and Reaſon, and thoſe Cuſtoms are 


confir med by Act of Parliament; ſuch Confirma- 


tion ſhall not make Moy to be er and binding 
Co. Lit. 110. 

But no Perſon ougkt; © out + ef his own private 
Opinion, to be wiſer than the La. 

50. Quod alias bonum & juſtum oft, fi per vim 
vel fraudem petatur, malum & injuſt um gi: What 
otherwiſe is good and juſt, if it be Spee * 
Force or Fraud, is evil and unjuſt. 

And if it be mixed "therewith; it * the fine 
Thing; for where a Man by Win deviſed" Tene- 
ments to ſuperſtitious Uſes, and alſo to good and 
charitable Uſes; it was adjudged that the Com- 
mixture of the evil Uſe with the good, infected 
the good Uſe and deſtroyed it. 4 Co. 113. 

At the Common Law Foreible Entry into 
Houſes or Lands, &c. was no Crime, where a 
Perſon had Title, and-Entry was lawful. 

But by Statute none ſhall enter into Lands or 
Tenements, but in a peaceable Manner, though 
they have Title of Entry; upon Pain of Impri- 
ſonment, e. 16 KN. 2. . 24. 

In this Caſe, Juſtices of Peace have Authority 
to commit Offenders till they pay a Fine, and to 
reſtore the Poſſeſſion; or an Action of Treſpaſs | 

F 4 | may 
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wc abe brought and treble Colts recovered, 
257. 

51. Rex ff Vicarius & Monifer Dei in nee 
emnis quidem ſub e, & ipſe ſub nullo niff tantum 
ſub Deo. The King is the Miniſter of God upon 
Earth; every one is under him, 24. he under 
none, but only God. Bracten, c. 8. 

All the png in England are ſaid 105 be holden 
either mediately or immediately of the King; 
and all Kſtates for want of Heirs, or by Forſei- 
ture, N eee. eſcheat tothe King, 
as Lord Paramount. Co. -Lit. 1. 

Lands in the King's Poſſeſſion are free from 
Tenure ; for a Tenant is he who holds of ſome 
Lord by Service, and the King cannot be a Te- 
nant, becauſe he hath no Superior but God: 
Neither may the King ere with any, 


55 for 'none.can.be equal with him. 8 Co. 118. 


The King's Grant is taken ſtrongly againſt ü 
Stranger, and more favourable for tvs ing 3:c00- 


trary to the Grants of a c mon Per ſon: And if 


the King grants Land in Fee- Simple, upon Con- 
dition that the Grantee do not alien or ſell the 
ſame, it is good; thovgh void in others. N. 
Com. 243. 

Wbere the Right or Title of the King and the 
Subject, concur and meet together, his Title ſhall 
be preferred; and the King's Title is nat to be 
tried, without Warrant from the King, or Aſſent 

of his Attorney General. | 
No Diſtreſs can be made upon the King s Poſ- 
ſeffion ; but he may diſtrain out of his Fee in 
other Lands, Sc. and may take Diſtreſſes in the 
Highway: The King may alſo diſtrain for er 


* 
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whole Debt or Rent due of one Tenant, where | 
the Eſtate is let to ſeveral. 

In whoſe Hands ſoeyer the Goods of the King 
come, their Lands are chargeable, and may 4 
ſeized for the ſame; and the King is not boun 
by the Sale of his Goods i in open Market. 

The Debts of the King ſhall. be ſatisfied, before 
thoſe of a Subject, for which'there is a Prerogative 
Writ, and until his Debts be paid, he may, by 
Writ protect his Debtor from the. Arreſt of 
others; but although, the King Debt is to be firſt 
paid, that elt oy when it i is.in equal Degree with 
the Subjeet's.,, Pl. Cem. 241, 8 

No Prefeription of Time runs 2painſt the y 5 
he is not within geting of Limitation; an 
Entry ſhall not bar nor will any Judgment 
be foal againſt . ys with a Salva 555 75. 

The King cannot be nonſuit, as he is ſuppoſed 
to be preſent in all his Courts; and he may have 
fuch Proceſs in his Suit, as no other Perſon hut. 
bimſelf can have: And an Action lies not again 
the King, but a Petition in Stead of it, to him in 
the Chantery. |. 

Our King i is the F ountain of Honour and Ju- 
ſtice: all Statutes are to have his Royal Aſſent, and 
in calling or diſſolving Parliaments, declarin Was 
and Peace, Sc. his Proclamation has the E 
a Law, 

Alſo Acts of Parliament are. not binding to the 
King, unleſs they concern the Commonwealth, or 
he be ſpecially named. 

But notwithſtanding the King's Prerogative u 
ſo large, as we find that to be Law almoft i 
every Caſe of the King, that is Law it in no 50 
of the Subject; 

F5 | Vet 
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Vet the King may not by Petition or Bill, E 

; diſpoſe of any Man's Lands or Goods. 

Nor ſhall he take that he hath a Right to, aebick 
is in the Poſſeſſion of another, but by due Courſe 
of Law. 

He may not Send a Man to Prifon;* en 
the Writs and Proceſſes of Law; Ni bil Fete Ree 
uam quod de Furt poteſt. 

e F dy the fog is 7 of che King! 8 Preroge 

tive, which does not extend to any Thing i injurk. 

ous to others. Pl. Com. 487. 

And as the Subject owes to the King his true 
and faithful Obedience; fo the King is to defend 
the Laws, and protect the Bodies erp dhe! wore 

his Subjects. 1555 1 


 Protefiio trabit bah, & Suljelti Pr 
tecionem. b 


52. Salut Populi Suprema eff "ane » The Health 
and Welfare of the People is the chiefeſt Law. 

The main End of Government js the common 
Good of the Subject ; and by the fame Law which 
ordains our Kings, the meaneſt of the People en- 
joy the Liberty of their Perſons, and Property of 
their Eſtates, which it is every Man's Concern to 


| prev to the utmoſt. 


In Cafes that are for the genergl Good of the 
We a Man can juſtify doing of a Wrong; a 


in Time of War, a Perſon may erect Bul- 


warks on another Man's Lands: And hence it is, 

one may at any Time raze an Houſe that is burn- 

. for the Safeguard of Og Houſes, 
| Trade 


„ 
. 5 
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Trade being for the Benefit and Good of the 
People, Bonds to reſtrain the Exerciſe of it, are 
held void; and the Inſtruments of a Man's Trade 5 
or Profeſſion may not be diſtrained; as the Books 
of a Scholar, Ax of a Carpenter, We. 75 

But this is underſtood when other Things may 

be taken as a Diftreſs.* Co. Lit. 7. 

53. Semel malus ſemper præſumitur eſe malus: 

Thoſe who once are evil, are always preſumed 0 
This hath been Wasen, in eodem genere es 
in the ſame Kind of Evil; as perjured Perſons, 
who have once forſworn Wan and thereof 
are convicted, will not be afterwards admitted to 
give Feidence- in any Cauſe, becauſe * they have 
once ſo offended. 

And no infamous Perſon; or one attainted of 
falſe Verdict, or Conſpiracy, or convicted of For- 
gery, or Felony, or that has ſtood in the Pillory, 
th e. ſhall be allowed to be a Witneſs. Co, Lit. 6. 


70. 
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But if a Man convicted of Felony, or who hath —_ 

on ſtood in the Pillory, be afterwards pardoned, it e 
ich | reſtores him to his Credit as a new Man, and he | . 
N- may be a good Evidence. 2 Haut. P, C. 397. pl. 48. i 
of 54. Subfantia prior & dignior f. arcidnte : The I f 
to Subſtance is more worthy, and before the Ar- Well 
cident. | ol 

the No Declaration or Count in a Soit at Lo ſhall [+458 
as abate, ſo long as the Matter of Action is fully 7 3 
ul- ſhewed in Subſtance in the Declaration, and the 1 


is, . Writ, as 5 provided by the Statute 30 Ed. 3- 
rn- . 1. % $57 

ſes, And no Judgment ſhall at any Time be. aired 

or ſtayed in any Court of Record for Want of any 

ade Matter of Form in opt nnn Plea, Ge. 

; i or 
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or far: any Defect w er, except only Matter of 
Subftance, which ſhall be ſhewed publickly to the 

Judges of the ſaid Courts, 18 Flix. c. 14. 

After Verdict is given in an Action, in 
Courts at Mefminſler, the Judgment ſhall not be 
reverſed by Writ of Error, for any Faults either 
in Form or Subſtance, in any Bill or Writ, &. 
or for Variance therein from the Declaration or 
other Proceedings, by 5 Geo. c. 13. 

- <6. To _ Pars eft, ibi eft totum: When 
the or Part is, there, by the Law, is the 

Whole. c 

The only Way of determining the Acts of many, 
is by the major Part, or a Majority; as the majer 
Part of Members of Parliament enact Laws, and 

the Majority of Electors chuſe the Members «f 
Parliament; and the Act of the major Part 0 
any Corporation, is accounted the Act of the Cor- 
ion. 

A Dean and the major Part of the Chapter make 
the Spiritual Corporation, and their A is binding 
though the Reſt do not agree to it; for the whole 
Chapter is ſaid to do what Mo 88 and ſounder 

Part doth. 

And the Conſent of ch major Part is expref 
fed by fixing of their Seal ; which Conſent is the 
Will of many joined together. Dav. Rep. 48. 

56. Veritas nihil weretur niſi abſcondi + Frut 
fears nothing but to be concealed. 

And Truth is notbing elſe but an Affection of 
our Speech and Actions agreeing with the Mind; 
but is properly called Veracitas, that is a Speaking 
of Truth: Of which *tis to be underſtood, that 
it is afraid of nothing more than to be obſcured 
Pl. Com. 59- 


Ot Hartuts and General Rules. a 


Fraud and Covin are fo mixt with Truth, z = 
they often deceive, and put a falſe Gloſs upon the 
worſt Things; though the Law will never permit 
them. to ſuppreſs the Truth, where it can de diſ- 
covered. 


And in all Caſes it labours to make a Dilcove- 
„and cenſure Corruptions, 

57. Vigilantibus non Dormientilus Leges Hesl. 
unt: The Laws help thoſe that are watchful, and 
not thoſe that are ſleepy and negligent, _ 

For want of being watchful, and by Negligence | 

a Right may beloſt ; as where an Action is not 
brought within the Times appointed by the Sta- 
tute of Limitations,” 21 Fac. c. 16. which or- 
dains, that Writs or Actions of Ejectment, - Ut, 
to recover Lands, are to be ſued Within twen 
Vears aſter the Title did ariſe, of the Parties wi 

be barred. 
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Aſſault and Battery, Wounding and Impriſon- 


All Actions of Debt, upon the Cafe, (except 1 
for Words) Actions ef Account, (other than con- it 1 
cerning Merchandize) of Detinue, . Trover and BK 
Treſpaſs, muſt be commenced within fix Yeats oy 
aſter the Cauſe of Action, and all Actions of 
ment, muſt be brought within four Years ; and - vil 
the for Slander within two Years, after Cauſe of Ac- | 
= tion, and not afterwards. 
ruth If a Fine belevied of Another Lands, the Per- 

| ſon that has Right thereto, ought to make his 
n of Claim within five Yeats after the Proclamation 
ind; made or certified, or he will be barred thereby, 
king rR q 67. 
that By the Common Law, Claim is to be made 


ured, „within a-Year and a Day, after a Perſon is dif- 
ſeiſſed of Land, or he may not enter; and if a 


Feme 


* 
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Fems Sole be diſſeiſed before Marriage, and then 


takes an Huſband, there a Deſcent of the Lands 
during the Coverture, takes away her 33 


Lit. 
0 7 married Woman is ae, if a 


Deſcent be caſt during her Coverture, i it bars her 


not of Entry till five Years after Li Tuſband's 
Death. FFV A : 


; 1 


General Rules and Maxima deni 


N Deſtent of , 


F 


lah is a e W ade or Fene- 


ments are derived to any Man from his Anceſtors, 


It is a Maxim in our Law, That Land ſhall de- 
ſcend from the Father to the Son; and that if 2 


Man have two Sons by divers Venters or Wives, 


* the one purchaſes Lands and dies without Iſ- 


the other ſhall never be his Heir, Se. 
Ahe Deſcent at Common Law, is either Linea, 
or downwards in a right Line, from the Gradi 
. ther to the Father, the Father to the Son, and the 
Son to the Grandſon, c. ſo that the lineal Heirs 
hall firſt inherit; 

Or it is Collateral, chat which Sings "HAR the 
Side of the whole Blood, as another Branch of it; 
ſuch as the Grandfather” Brother, the F ather's 
Brother, and ſo. downwards. 

In Caſe a Man purchaſe Lands in Fee, and then 

dies without any Iſſue, here for Default in the 
Tight Line, he that is next of Kin in the collate- 
ral Line of the whole Blood, though never fo re- 
mote, ſhall. come in by Deſcent | as Heir to the 
Purchaſer, | W te, 


* 
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1 
By dur Law, Inberitances may deſcend, but 
cannot aſcend; and therefore in the right” Line 


Children inherit to their Anceſtors withogt Limi- 


tation: but the Anceſtors may not take from their 
Children, for the Father 'can never comé t the 
Lands which his ou” hath Purdhaſed, by” | 
Am | 


Though he may by collateral Aſcent; ; 2s where 


the Son's Land comes to his Uncle, and then to 

the Father: In the Collateral Line, the Uncle 

inherits the Nephew, and the Nephew the Uncle. 
There is a Law Maxim, that Lands deſcending 


on the Part of the Father, the Heirs" of the'Side | 
of the Mother ſhall never inherit: And Lands 
deſcending on the Part of the Mother, the Heirs 


of the Father ſhall not inherit. 


So that where Lands deſcend to the 800 from 


the Father, and he enters and dies ſeiſed thereof, 
without having any Iſſue, this Land muſt go to the 
Heirs of the Father's Part, who are of the whol 
Blood; and if there are none ſuch, the Land my 
eſcheat : The ſame Law is, where Lands deſcend 
on the Mother's Part, 

But if one ſeiſed of Land, as Heir on the part of 


the Mother, levies a Fine, or makes a Feoffment, 


and takes back an Eftate to him and his Heirs ; 

this as a Purchaſe will alter the Deſcent ; and if he 

dies without Iſſue, the Heir of the Father ſhall i in- 
herit the Land. 

If a Father having putthaled an Eftate, the tows 
deſcends to a Son, who after Entry thereon dies 
without Heirs ; *tis ſaid the Lands ſhall deſcend to 
the Heirs of the Father or Mother of the Father, 
and not to the Heirs of thy Mother of the E. 

Or 
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> although t b Hen more near of Blood to 


bim that was yet they ate not of the 
Blood of the ry Purchaſ r: Anda Mun or Wo. 
man hays . e loods in them, vis, of 
the Fam lies their Father and Mother” 5 99 8 
be re A TS putchaſes, and there is no Heir 
the Side of the Fatherz, bis Land ſball go to. the 
Fein on the Mot ther” $ Side ; here the Law wakes 
Difference, 9 the Son purchaſeth Lands in 
La and when he comes to them by Deſcent. 


"There i is alſo ſon e Difference between Deſcents 


from. 4 Father and Mather to their Children, and be; 
ant Brothers and Siſters; for a Son or Daughter 
peed only of - the Blood of either the Father or 
ther, which hath the Inheritance, to be Heirs 


to them; 


But the Brothers and Siſters wel be of the ſame 
Father and Mother, to inherit one another. 

2035 — Land in Fes Simple by Deſcent, a 

Perſon muſt not only be Heir of the whole Blood, 
but he is to be the next and moſt worthy of Blood 
to his Anceſtor, 

And. therefore where à Perſon has Iſſue two 
8 by ſeveral Venters, the younger Brother of 
the half-Blood ſhall not have Land purchaſed by 


the elder Brother, on his dying without Iſſue; but 


the elder Brother's Uncle, or next Coufin ſhall 
have it. 
A Siſter that is of the whole Blood, (ball be 


| pre referred to a younger Brother who. is but of the 


f Blood; though ſuch younger Brother ſhall be 
Heir to his Father, or his Uncle, but not to 2 
Brother, becauſe. he hath not the whole Blood 
in bim, DN 

* 
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If a middle or younger Brother purchaſe Land, 
and die without leaving any Iſſue, the elder Brother 
of the whole Blood will be intitled to the Land 
Deſcent; the Eldeſt is the moſt worthy of Bloc 
to inherit to the Brethren, as well as to the Father. 


And here if there is no Brother or Siſter, the : 


Uncle ſhall have the Land as Heir, and not the 
Father; and yet it may afterwards come to the 
Father, 'as Heir to the Uncle. 


Likewiſe, in Caſe the Father hach Iſue a other | 


* — Davghter, after the Deſcent to the » 
that Iſſue may enter upon him, a. Hold 


In the Cuſe of a Sons pirckifip g L. de, * | 
tying without Lide; the Siſter of the 
tandfather and ſo in Li ere, Mal 
red in "this De 
Brother ; kheugh He is a Male and they 
males and more remote. 


And this is becauſe the Siffers ans of d Med For 


Pine, Which is more worthy than the Female 
Line, and ſhall ever exclude it, although the 
Female Line be alſo of the Blood of the Father. 

If for Default of Heirs of u Purchaſer, of the 


Father's Part, ot where ſuch un Heir bd Pax gr en- 
tered, the Lands gol or defend zo the Lide of the 


Mothers 


There the Heirs of. Morte of tet + Father | 


ide, ſhall take and be preferred in the Succeſſion; 


before thoſe of tte Pult of ker Rocher, becauſe . 


they are the moſt worthy, 


All the Deſcendants 3 a Perſon, 15 by 126 
Lands 


might have been Heir to another, and have 
by Deſcent, hold the ſame Right by Repreſenta- 
tion, 


11 pre A, 
eſcent before the f e Pather 8 i: 
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tion, as that common Root from whence oe | 


are derived. 


Hence the Son, or Grandchild, whether Son or 
Daughter of the eldeſt Son, ſucceeds in Deſcents 
| before the younger Son; and a Son or Grand, | 
. child of the eldeſt Brother, before the youngeſt 
| Brother. FI 
And ſo it is chröcgh all the Degrees of Succeſ. 

ſion, the Right of Proximity is transferred from 


the Root to the Branches, and gives them the ſame 


: 3 in Law as the next and worthieſt of 


LY" Alſo the Great Grandchild of the elder Brother, 
whether it, be a Son or Daughter, is · to be prefer: 
red before his younger Brother ; - for though the Fe- 
male be leſs worthy than the Male, here ſhe lands 
in Right of Repreſentation .of the elder Brother, 


| WP: un more TEM: than the e 17 
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8. Ni and Tenements i in 8 deſcend, 


ficſt to the eldeſt Son as Heir, and to his Iſſue; 


the Sons, firſt in Order of Birth; and for want of 


Sons, to all the Daughters equally, who inherit 


in Coparcenary as one Heir. 

If the eldeft Son bas no Iſſue or Children, FEA 
the Lands deſcend to his next eldeſt Brother of the 
whole Blood, and his Iſſue; and for Want of 3 
wa pr ck bo, his 1. or Siſters of 2 en Blood, 
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til the Time 5 illiam the Firſt, called the Con 


| ſuch Deſiooe,” e 
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Tf there be no Brother or Siſter, the Eſtate de- 
ſcends to the Uncle and his Iſſue, and for want of 
an Uncle, to the Aunt or Aunts and their Iſſuę. 

And if there be no -Uncles or Aunts, then to 
Couſins i in the neareſt D. > os of Conſanguinity. 

If an eldeſt Son be'an_Alien born, he has no In- 4 
heritable Blood in him, ſo that in that Caſe” the fl 
younger Son born within the King's Allegiance, 
ſhall have Land by Deſcent from his Father, and 
not the elder Son. 8 
2. Deſcent by Caſtom is, that ſometimes the 
Lands 'ſball'deſcerid to all the Sons, or'to all th 
Brothers,” where one Brother dies without Iſſue, 
as in Gavelkind in the Canty' of "Rint And uns 


— s 


eror, this was ſaid to be t jeneral Deſcent o 
ow Lands all vey" England. . a Tre fs 
Sometimes. Lands defcend to' the youngeſt Son, 
a5 by the Cuſtom of Borough Engliſh; and ſome, 
times to the eldeſt or „ Daughter, accord- 
wh the particular Chſtoms of Places. 
1 by Statute, is a, Deſcent in Fe Tail, 
as dire the Manner of the Limitation 'or.. Ws 
Settlement, | ee to the Statute de Dons Con- 
ditionalibus, m. 2. And in Deſcents of El. | He 
tates-Tail, dhe Iſſue are ever of the W lood . 
to the Donee. Þ 3 
80 that Half. Blood is 10 "Tinj 
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af Deſcent and Purchaſe of Lands 


As De cent is crea od {904 and the — an- 
tient Ti 5 an 125 Le that, before a Grant, 
or Deviſe to him. 
If a Man by Will 8 Lands to bis Heir at 
Law, the Deviſe is void, and he ſhall take the 
Land by Deſcent; And o it is where, the Lands 
85 come to the Heir, 9 in a 14 or colla· 


ral Line; or Ve. the. Eſtate by of 
Limitation, when the ad B eirs is not ?x Wor 
of Purcha haſe. . 


Wherever a1 an Heir or bat Land, Ve. 5 which 
his Anceſtor would have held and tak ving, 
he foal bay have it Ot Deſcent, and not 17 Pancho 
where an Eſtate is given and devil to the | 
Heir, ende 2 1 a Charge, 0 to pay Money, 
&c. in en 5 7 generally. by Panda, 


9 


One in 8 2 7 
by legal Co by 5 Fs eith 7 5 ſome Confidera- 
1 Gift, nd. Hope eir — 59 85 z,where-. - 

of Courſe, by 


77 foo: 4m. 


there is thi baren e Purchaſe, 
| WET br. Nan. if an Heir is adjudged to 
take by Purchaſe in a Marriage Settlement, a Fi ine, 
c. levied of the Land, may be no Bar; as it 
might if the Heirs took by Deſcent. 
If one who is Heir takes Lands by Purchaſe, the 
Lands are not Aﬀets in his Hands to pay Debts, 
&c, which if he had come to them by eſcent, 


they would be, 
Every 


FFS IS 2 * 


3 
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"3 -i» DB / @ 0s 


Every common Purchaſer of Lands, "muſt at his 


Peril take Notice of the Effates'and Charges, which 


are-upon the Land ; for the Law preſumes that no 
Man will purchaſe Lans. Wien Advice on 
Counſel. - 

Vet there are emal See eh guard 

againſt . fraudulent Incumbrances; and Con 
ances of any Eſtate in Land made to defraud 7 
Purchaſer ſhall be void. 27 r e. oh 09 ee 
ated OY c. . 5 


1 } 1 1 : : 3 


Genera Inis relating. 10 » Tenures and 


I, T he Fee-vimple. Elte, i is PP: a Man 
hath Lands or Tenements of Toheritance, to hol 
to > him and his Heirs for ever. = 

An Eftate in F e- ſimple i is ſuch; as is held 1 
out Limitation to What Heirs, but to Heirs gene- 
rally : It is the Word Heirs makes the. Inberi- 
tance, and a Perſon cannot have a greater Eſtate. 


Where'Land is granted by Deed, to hold to one; 


for ever, or if it be to him and his A for 
ever, this is no Fee-ſimple, but an Eftate for Life, 
only, becauſe the Word Heirs is wanting, 

Yet in Caſe of a Will, which is more favoured 
in Law than à Grant, the Fee-ſimple and Inheri-. 
tance may paſs without this Word Heirs. 

If a Gift be made of Lands to a Perſon and his 
Children, and their Heirs, it is a Fee-ſimple joint- f 
ly to all that are alive; and if an Annuity be 
granted to one and his e it is a 6 Opie, 
Prrſonal, oe aft ah 11 
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| Of beben end Purchaſe of Lancs. 


As Defeam is created by Law, and the A's an- 


tient Ti tle, an Heir is i in b that, before a Grant, 

or Deviſe to him: 
If a Man by Win deviſes Lands to ks Heir at 
Law, the Deviſe is void, and he ſhall take the 
d by Def, Fats Au o it is where, the Lands 


Will, come to the either in 2 ae or .colls- | 
eral Line; Y 15 ic the a cer Eſtate b y of 
e cir is not a; Word 
of E wurchaſe. 8 


erever an Heir 5 t an 
kis Anceſtor would have held and taken if living, 
be 127 have it 25 Deo, and nl hep ii 
7, A Gout an Eſtate is given and deviſed. to the 
Heir, attended with N Charge, as to, pay, Money, 
. in that „ ee ly. holds by P — 
and not Sas 
'One 7 8 when be Son 2 104 
by oy, Conveyance, either for. fome Cook dera- 
1475 Gift, and not a Hag at Las 5 —.— 
155 lent from x an Anceſtor cometh of Courſe, by 


there. is this Differ between P, 1 
11850 New ji Di A is 3 to 


take by Purchaſe in a ae Settlement, a Fi ine, 
Sc. levied of the Land, may be no Bar; as it 
might if the Heirs took by Deſcent. 

one who is Heir takes Lands by Purchaſe, the 
Lands are not Aﬀets in his Hands to pay Debts, 
Se. which if he had come to them by Deſcent 
they would be. 


Every 


1, We. which | 


3385 09% & 
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Every common Purchaſer of Lands, muſt at his 
Peril ale Notice of the Eſtates and Charges, which 
are upon the Land; for the Law preſumes that no 
Man will purchaſe Lands, inen Advice . 
Counſel. 

Vet there are rern Cobb" which ward 

againſt | fraudulent Iacumbrances; and Convey- 
ok of any Eſtate in La. id made to defraud 4 
Purchaſer wal de void. 27 Ha. . 4. I 
Genres Rules relating. 79 | Tenures « and. 


Ef tes. 


t. T he Fee-vimple Eftate, i is Mie a Man 
hath Lands or Tenements of Inberitance, to i . 
to him and his Heirs for ever. of 
An Eftate in Fee- ſimple i is ſuch; as is held vi- 5 
out Limitation to what Heirs, but to Heirs get 
rally : It is the Word Heirs makes tlie Toberi-. 
tan _ and a Perſon cannot have a greater Eſtate. . 
here Land is granted by Deed, to hold to one; 
for ever, or if it be to him and his A for 
ever, this is no Fee - ſimple, but an Eſtate for Life 
only, becauſe the Word Heirs is wanting, 
Vet in Caſe of a Will, which is more "favoured 
in Law than a Grant, the Fee. ſimple and Inheri- 
tance may paſs without this Word Heir. 2 
If a Gift be made of Lands to a Perſon and his. 
Children, and their Heirs, it is a Fee-ſimple j joint- 
ly to all that are alive; and if an Annuity be 
granted to one and his e it is a v an, 
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At Common Law all EAates of Inheritance it 
is faid were Fee · ſimple, and all other Eſtates are 
derived out of it; for which Reaſon there muſt 
be a Fee · fimple at laſt in ſome Body, : | 

; Eftates in Fes have been generally Aided in 
Foe Abſolute, otherwiſe termed the Fee. ſimple, and 
Fe Conditional, otherwiſe called Fre tail. 1 
And he who is ſeiſed of Lands in Fee-ſimple, 
may give, grant or charge the ſame as he pleaſes, 
by Deed or Will; but ſo my not he that has an 
cſtate-tail. 

2. The Fee-tail Eſtate, is an Eſtate of Inhe- 
- ritance whereof a Perſon is ſeiſed to him and the 
Heirs of his Body, begotten or to be. begotten, 

It is a limited Eſtate or Fee, oppoſed to that of 
Fee-ſimple ; ; and there muſt be not uy the Word 
Heirs, in the Deed N creates it, but alſo the 
Word Body, for it is that makes the N 
without which it may be a Fee - ſimple Eſtate. 

7 ee-tall, is either a General Tail, where. Lands 
of bis Body begotten; ; or to a Woman and the 
Heirs of her Body begotten. | 

In which Cafe i it is called General Tail, becauſe 
how many Wives ſoever a Perſon as holds by this 
Title ſhall have one after another in lawful Mar- 
riage, his Iſſue by them ſeverally are all capable 
"of rr in their Turns. | 

And if the Womaa has ſeveral Huſbands, and 
hath Children or Iſſue by every one of them, they 
may inherit aſter each other as Heirs of her Body. 

Or it is a Tail Special, when Lands are limited 
to a Man and his Wife, and the Heirs of theic 


two Bodies begotten; and it is termed Special 
2 Tail, 


I 
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— 
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Tail, by Reaſon no other Perſons can inherit the 


Lands but the Fan that are begotten on that par- 
ticular Wife. 

When Lands are giveit toa' Huſband and Wife, 
and to the Heirs of the Body of the Huſband, he 


has an Eftate in general Tail, and the Wiſe an : 


Eſtate only for Life. 

This is becauſe, the Word Heirs hath Relation 
in general to the Huſband's Body. 

And if an Eſtate be limited to a Man' s Heirs, 
that he ſhall beget on_the Body of his Wife; tho 
it creates a Special Tail in the Huſband, 0 Wife 
in that Caſe will be intitled to nothing. 


If a Gift be to Perſons unmarried, or 60 A gfe 


ried Man and another's Wife, and the Heirs of 
their Bodies, it may be a good Eſtate i in Sbeclal 
Tail, if they afterwards marry. 

There is an Eſtate - tail within the Equity of the 
Statute of Meſim. 2. where Lands are 7 hog oa 
Perſon and his Heirs Male or Female of his Bod 
begotten; in which Caſe the Male or Female Tf- 


ſue ſhall only inherit, purſuant to che Lade 


tion. 
If here the Eſtate be limited to Heim Male of 
the Body, the Pedigree muſt deſcend by Heirs 


Male; and on the other Hand, if it be to Heirs 
Female, the Title muſt be derived by Heirs Fe- J 


male one after another. 


So that where à Grant is made to a Peron: and 
the Heirs Male of his Body, and he has Iſſue a 
Daughter, who hath a Son, and then dies, ſuch 
Son may not inherit the Eſtate, becauſe he cannot 
make his Deſcent by Heirs Male. ENS 


A Leaſe for Years may not be inbililed' if it hw 


__ to a Man and the Heirs of his Body, it is 


void ; 3 
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120 Df Maxims and General Rules. 
void ; for a Chattel cannot be turned into an In- 


heritance ; yet it may be aſſigned in Truſt to per. 


mit the Ifue in Tail to receive the Profits of the 


Land; and that in Effect is an Eſtate- tail. 
t is incident to. the Eſtate of Tenant in Tail, 
to be diſpuniſhable of Waſte; that ſuch Fenant 


may levy a Fine to bar his Iſſues, £2, or ſuffer a 


Recovery ; alſo he may grant Leaſes for twenty- 
one Years, or three Lives, according to the Sta- 
tute 32 1 5 c. 36. and by Cuſtom nn * 


dy Copy, & 
He 1 in any other Manages. grant or con- 


vey a greater Eſtate than fot his own Life; ot 


give away the Land by Will, &c. 


Intails are uſually created upon Marriage Settle- | 


ments, where Lands are ſettled on the Huſband 


for Life, then to the Wie for her Life, and o 


their Iſſue in Remainder. ; 
And if Tenant in Tail, General or Special, 
die without Iſſue, ſo. as, there is no Heir to take 


according to the Limitations, the Donor or bis, 


_Heirs may enter as in Reverſion. 


Or the Land ſhall deſcend to ſuch Perſon as is, 


limited to have it after the Eſtate-tail is ſpent. 

3. The Eſtate⸗tail after Poſſibilicy of Iſſue 
extinct, is where any Lands are given to a Huſ- 
band and. Wife and the Heirs of their Bodies in 
Special Tail, and one of them dies without Iſſue 
had between them, the Survivor ſhall hold the 


Land as Tenant in Tail after Poſſibility of bav- 


ing Iſſue. 

This is an Eſtate which: none can have. but the 
Danee or Tenant in Special Tail; for the Donee 
in General Tail may 8 Ba have Iſſue at 
any Time. 3 8 
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Where the Donees in Special Tail have Iſſue, if 
the Iſſue die without Iſſue, ſo that there is none 
other left which may inherit by Force of the Iu-— 
tail; the Survivor of the Donees will have an 
Eſtate in Tail after Poſſibility of Iſſue. 

Theſe Tenants in Tail, as alſo Tenante by the 
Curteſy, or for Life, ſuffering a Recovery with- 
out the Aſſent and to the Prejudice of him in Re- 
mainder, incur a Forfeiture of their Eſtates 3 
and ſuch Recoveries are void. | 585 

But Tenant in Tail after Poffibility of Iſſue, is 
not puniſhable for Waſte; as is the Tenant for 
Lie: 
It is obſerved that by Settlements guarding 
zgainſt Accidents, and limiting Remainders over, 
this Eſtate now ſeldom happens. | 

4. The Eſtate held by the Curteſy, is when 
a Man takes a Wife, who is ſeiſed of Lands and 
Tenements in Fee ſimple, or in Fe- tail Gene- 


h ral, or as Heireſs in Special Tail, and he hath 'Iſ- 
. lue by her Male or Female, which by any Poſſibi · 
lity may inherit, and then the Wife dies. 

= Here the Huſband after the Wife's Death ſhall 

hold the Lands during his Life, by the Carey of 
(- And although the INue by the Wife be dead, 
7 being born alive, her Huſband ſhall be Tenant 
bl by the Curteſy; and it matters not whether the 


bo Child were ever heard to cry : But in Caſe a Child 
is ripped out of the Mother's Belly, after her 
Death, though it be alive yn it will not sive 
hs Tenancy" by the Courteſy. 

If Lands are given in Tail 10 Woman and 
her Heirs Male of her Body, and ſhe afterwards 
marries, and has Iſſue a Daughter, and dies, the 
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Huſband ſhall not hold the Eſtate by the Curteſy; 
for this Iſſue cannot poſſibly inherit. Term 


de Ley. | 

In Caſe Lands or Tenemente deſcend. to the 
"Wife, after the Huſband hath. Iſſue by her, he 
hall be Tenant by the Curteſy ; but not of a Re. 
verſion or Remainder expectant.” 


- 5. The Eſtate in Dower, is that Eſtate of 


Portion of the Huſband's Lands, which the Lay 
allows a Widow after his Deceaſe. 
By the Common Law, this Dower is where 1 


Perſan i is ſolely ſeiſed of Lands or Tenements in 


Fee-ſimple, or Fee-tail General, or as Heir in 
Special Tail, and niarries a Wife and. dies ; ; hi 
Widow ſhall have a third Part of all Lands 
Tenements as were the Huſband's, at any Tine 


during the Coverture, to hold during her Life, 


This Eſtate the Widow ſhall have, whether ſhe 
Had Iflue by her Huſband or not; and it is not ne- 
ceſſary that Seiſin ſhould continue to the Death a 
the Huſband ; for if be ſells or aliens the Landy 
it is ſtill the lame. 

Dower 'by'Cuyftom, is ſuch part of the Huſbands 
\ERtate, to which the Widow is intitled after the 
Death of her Huſband, by the Cuſtom of ſons 


Manor ' or nos, ſo long as' the lives fole and 
haſte, 


And it is facets more than one third Part; 


for in ſome Places ſhe ſhall have Half the Land, 
and in others the Whole N wilt, which 


then, called her;Free Bench. 

At Common Law Dowen 3 is „to e [aſſigned by 
the Sheriff, on the King's Writ; or by the Heir, 
Oc. by Agreement amobg themſelves ; and a. 


_ a Woman was to live and continue a 7 
en 


7 
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Year in the Houſe of the Huſhand far. the Aﬀign- 
ment of the Dower. - 
But by Statute the Widow ſhall immediately on 
the Huſband's Death have ther Marriage Inberi- 
tance, and ſhall remain in his chief Houſe forty 
Days, within which Time Dower is to be afſigned 
her of the third Part of the Lands:and Tenements F, 
of the Huſband, . Magna Charts,” 
A Woman may be endowed of the principal 
Meſſuage, if it be not a Caſtle; and of Thing. 
whareof no Diviſion can be made, the Dower 
muſt be aſſigned in a ſpecial Manner; as the third 
Preſentation to a Church, c. 
The Wiſe of one who held Lands as Tenant a | 
common with another, though not of a Joint · te- 
nant, ſhall have Dower; and the ſhall hold her 
| Part in Common with the other Tenants. | 
On a Tenant in Tail's dying without Iſſue, 
whereby the Land reverts to the Donor, and the 
Eſtate-tail is determined, a Woman may de en- 
dowed thereof. 
And a Deviſe of Lands by the Huſband to bis 
Wife by Will, is held to be no Bar of her Dower, 
but a 2 of Benevolence; and therefore the way 
enjoy bot 

TO Sint is much favoured in Law, beingifor 
the Benefit of Widows; and therefore theagh the 
| Husband be convicted of Felony, &c. the Widow 


of Treaſon ; nor the Wife of an Alien, 

If a Wife commits either Treaſon or Felony 
or in caſe ſhe elopes from her Husband, and lives 
willingly with the Adulterer, ſhe ſhall forfeit and 


e her Dower. | 
1 G2 : s Ver 


: 


ſhall have ber Dowet : But not if be be attainted © © 7 | 
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Yet it is otherwiſe if the Husband be afterwards 
reconciled to her, and ſhe returns to him again, 
for then ſhe ſhall be endowed, 

Although a Man grants his Wife over to an- 
other, and ſhe by Force of the Grant does live 
with the Grantee, during the Life of the Hu- 
band, her Dower becomes forfeited. 

Such a Grant is void, and the Wife lived i in 
Adultery notwithſtanding, 4 

A Wife levies a. Fine with her Husband, ſhe 
thereby bars herſelf of Dower. 

There are Jointures uſually made b the Hus. 
band of great Eſtates, in Lieu of Dower, by 
Virtue of the Statute 27 Hen. 8. c. 10. 

And a Jointure is contrived for the Wife, to 
take Effect preſently in Poſſeſſion or Profit, after 
the Death of the Husband, for her own Life; 
and it muſt be made in Satisfaction of her whole 
Dower, and be ſo expreſſed; it may be alſo made 
either before or after the Marriage. 

In Caſe the ſame be made before Marriage, the 

Wife cannot wave it and claim Dower ; but if 
made after Marriage, it is waveable, for then ſhe 
may refuſe the Lands appointed in Jointure, at 
the Husband's Death, and have her Dower. 
- If the Wife be eviQed of her Jointure, ſhe 
ſhall be endowed according to the Rate of the 
Husband's Lands, whereof ſhe was dowable at 
Common Law. 

A Wife at the Death of her Hosband may en- 
ter on her Jointure, without bringing an Action; ” 
and a Jointure is not forfeited by the. Treaſon of | 
the Husband, as in Caſes of Dower. 

6. The Cate foz Life, is where a Perſon Wl 
holds Land or Tenements let or granted to him 4 4 
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his own Life, or the Life of ſome other Perſon} 
on which Leaſe or Grant, Livery of Seiſin is 


male 3 5 
This Eſtate may be made both for a Man's own, 


| and another's Life; but that for his own, is greater 


than for another's: And it is a Freehold Eſtate, 
though accounted the leaſt in the Law. 

If a Leaſe be granted to a Man and his Afvgns, 
to hold the Land during his Life, and the Lives 
ef two other Perſons; he hath but one Eſtate for 


his own and the other two Lives, and it is good 


with ſuch Limitation. 

But where a Perſon grants Land to one, to hold 
to him and alſo to two others for their Lives, 
none can take but the firſt Perſon, becauſe he is 
only Party to the Deed, and the Reſt are only 
named in the Habendum, and not the Grant. 

By the Common Law a Leaſe for Life cannot 
be granted to commence at a Day to come; be- 
cauſe Livery and Seiſin may not be made to any 
future Eſtate. 

Yet if after the Day the Leſſor make Livery, it 
will be good; and a Leaſe for Life in Reverie; 


or for Years, may be made to begin at a futur 15 


y. 
Where a Grant or Leaſe is made for Life or 
Wok, as the Timber-Trees are annexed to the 
Land, the Leſſee has only a Special Intereſt there- 
in, to have the Maſt and Shadow for his Cattle. 
And when they are ſevered from the Lands, or 


blown down with the Wind, the Grantor or Lef- 


ſor ſhall hat them as Parcel of his Inheritance. 
But if an Houſe or Part of it falls down, the Leſ- 


| ſee hath an Intereſt to take the Timber to re-edi- 
*fyit; and every Tenant for Life, or Years, may 


G3 * cut 
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Fire- bote, &c, Without doing 


ee et a 
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eut, of Timber or Wood upon the Lands demiſed, 
neceſſary Houſe-bote, and Tough. bote for Repairs, | 
Vaſte. | 
Theſe are called Efovers in the Law, and are 
incident to the Eftates of the Leſſees, if no Men- 
tion be made thereof in their Grants. 
In Caſe any Tenant for Life of an Eſtate re- 


main beyond the Seas, or elſewhere abſent him- 


felf for the Space of Seven Years together, and no 


fufficient Proof is made of his being alive, in any 
Action brought by the Leſſor or Reverſioner, be 


ſhall be taken as dead. 19 Car. 2. c. 6. 
And by another Statute, if a Leſſee for Life be 
not produced, on moving the Lord Chancellor to 


that Purpoſe, and Afﬀidavit being made by thoſe 


in Remainder, Cc. that they believe he is dead, 
they may enter upon the Eſtate. 6 An. c. 18. WM 
a Leaſe or Grant of an Eſtate be made for 
the Term of one thouſand Years, it is only a 
Chattel and no Freehold, nor of ſo high a Nature 
3s an Eſtate for Life. 5 
7. The Eſtate ſoz Pears, is when Lands or 
enements are let to another Perſon, for a certain 
Term or Number of Years. | 
Where a Tenant for Life, and he in Remain» 
der in Fee grant an Eftate for Years; it is the | 
Leaſe of the Tenant for Life, ſo long as he lives, 


and the Confirmation of him in Remainder, 


And after the Tenant for Life's Death, it will 
be the Remainder Man's Leafe or Grant for tte 
zeſt of the Term, | 3 
A Man having an Eſtate for Vears in Land, in 
Right of his Wife, makes a Leaſe thereof to.com- 
mence after bis Death; and then dies; though 
N | = 
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the Wife, ſuryivs bim, this has been held good“ 
againſt her, ; 8 Wert. | 

For the Hushand during his Life might have 
fold the whole Term which his Wiſe had in the 
Lands, or apy Part thereof; but ſhe ſhall have ſo 
much as is undiſpoſed of by him. 

If the Eſtate of Leſſee for Years ends before 
Corn or Grain is ripe, the Landlord or he in Re- 
yerſion will be intitled to it; but it is otherwiſe” 
in Caſe Leſſeę for Life dies, the ſame ſhall go to 
| his Executors; and if the Eſtate of Tenant at 
Will be determined. by the Leſſor, ſuch Tenant 
r 1803s 

In the Caſe of the Leſſee for Years, it was hig 
own Folly to ſow the Land, when he knew his- 
Term would expire before the Corn could be ripe; 
but it is not ſo in the Caſe of a Tenant for Life, 
&c. He knew not certainly the Determination? 
of his Eſtate, and if the Law were other wiſe, it- 
would-be s Diſcouragement to Hughandry. 

A Tenant for Years is immediately to enter on 
the Lands let, and he is not in Poſſeflion to bring 
an Action of Treſpaſs, until actual Entry, Ses 
mere Leaſe. ; a 


8. The Tlate held at Mill, is where Logs 
are let to any Perſon, to hold atethe Will of the 
Leſſor; or of both Parties, the Leſſor and Leſſee. 
In Caſe a Perſon enters into Land by the Ow- 
ner's Conſent, he is Tenant at Will; ſo it is if a. 
Man be in Poſſeſſion, and has paid any Rent to 
the Landlord, altho:gh there was no Agreement 
between the Owner of the Land and the Te- 
nant. | | 
But a Tenant at Will is not obliged to repair 
the Premiſſes, as the LP for Years is; though: 
4 | {ens 


| 
| 
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if be commits voluntary Waſte, an Action of 
Treſpaſs lies againſt him. 

- By the Leſſor's Entry on the Land, in the Ah. 
foot of the Leſſee, the Eftate is ebe and 
this may be done off from the Lands by Words, 
on giving the Leſſee Notice. 

Though if a Leſſor determines the Will, with- 
in a Quarter, he ſhall loſe that Quarter's Rent, 
and if the Leflee doth it, he muſt pay a Quarter; 
for it ſhould be on the very Day of Payment of 
the Rent. 

If the Tenant at Will grants over his Eſtate to 
erg z or if the Leflor dies, the Leaſe will be 
determined, | 

And then if a Perſon continues in Poſſeſſion, he 
becomes Tenant at Sufferance. | 

9. The Copyhold Eſtate, that is held by Copy 
of Court ,Roll, is an Eftate in Lands and Tene- 
ments, which Tenants have had Time out of 
Mind, to them and their Heirs in Fee, or for 
Lives, at the Will of the Lord, according to the 
Cuſtom of the Manor. 

I.̃hßhis is called a Baſe Tenure, becauſe in former 
Times the Copyholder held only an Eftate at Will, 
in Judgment of Law; but now by the Cuſtom 
of Manors, theſe Eftates are deſcendible, and the 

Heirs of the Tenants ſhall inherit tem. 

_ = Yet Copyholders may not plead, or be im- 
pleaded for any Thing relating to their Tenements, 
by the King's Writ, but they are to enter a Plaint 
in the Lord's Court; unleſs the Lord pretend to 

expel them out of their Eſtates. 

In which Caſe they may ſue a Subpæna out of 
the Chancery to be relieved, or have Alas of 
* _— the Lord, 


" ; 
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Te is by Surrender and Admittance, that Copy- 
hold Eftates regularly paſs from one to another : 
A Copyholder cannot transfer his Intereſt to a 
Stranger, in any other Way than by Surrender to 
the Lord, according to the Cuſtom, to the Uſe of 
him that is to have the Eſtate, © 
If a Man would exchange, or deviſe his Copy- 
hold Eftate, it muſt be done by Surrender; the 
latter to the Uſe of his Will: And otherwiſe the 
Land goes to the Heir at Law. © 5 
And a married Woman may receive a Copy- 
hold by Surrender from her Huſband, becauſe ſhe 
comes not in immediately by him; but on the Ad- 
mittance of the Lord. CE | 
Upon a Surrender, the Perſon to whom made 
is to be admitted Tenant, and the Party making 
it, continues Tenant till the Admittance of the 
| Surrendree ; but he cannot paſs away the Land, ot 
ſubject it to any other Incumbrances, but thoſe at - 
the Time of the Surrender, n 
Till Admittance, which is the giving of Poſ- 
ſeſſion, the Copyhold Tenant hath not an Eſtate 
in the Lands, which he may ſurrender to another; 
except in the Caſe of an Heir by Deſcent. 

A Surrender made out of the Lord's Court is to 
be preſented at the next Court; and if the Sur- 
renderor or Surrendree die before it is preſented, in 
that Caſe a Preſentment afterwards makes it 


-” 


If the Tenants refuſe to preſent a Surrender 
thus made, they are compellable to it in the Court 
of the Lord, Js © 

There. are Fines payable to the Lord on;jall 
Admittances in Fee; and on the Death of a Co- 
Le. G5 » pyholder 
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.pyholder. for Life, a -Zeriat of the beſt Beaſt or 
oods is due to the Lord, according to Cuſtom, 
And if the Heir on the Death of his Anceſtor, 
do not come in to be admitted, upon three Po- 
. clamations made in Court, he may forfeit his EC 
tate. But ſee Stat. 9 Geo. c. 9. * 
By: Cuſtom, the Widow of -a Copyholder in 
Fee may have her Free Bench, after the Death of 


her Huſband 4 and there is alſo a #idew's Eftau fit, 
annexed to the Copyhold for Life. cat 
Though it is held, if the Copyholder ſurrender ge 
to the Uſe of another, and then dies, the Surten- 
dree ſhall have the Land, and ouſt the Widow of Et 
her Eſtate. ; EATEN of 
Copyholds are not within the Statute of Join. 1 
tures, or of Uſes; nor ſhall be extended in Exe- 
cution for Debt; for they are not Aſſets to bini a 
the Heir, '&c. | ESE Got aa | t 
And yet they deſcend according to the Rules and | 


Maxims of the Common Law. 


1 e the Maxim, Confuatuds Ane Bs Lai 
1 er. | 


General Rules concerning Deeds and 
Convepances / Lands. 


1. The Deed of Feoffment, is a Grant ot 
Conveyance of any Manors, Meſſuages, Lands or 
-Fenements to another in Fee, that is, to him and 


his Heirs for ever, by the Delivery of Sejfin and 
Poſſeſſion of the Eſtate granted. 


% BE 
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A Feoffment'is the moſt antient Conveyance of 
Lands at Common Law; and is faid to excel a 
Fine and Recovery, for it clears all Dificifins, . 
Abatements, 8 and other wrongful. Ef- 
tates. 
And which neither Fir ine, Recovery, nor Bar- 
gain and Sale by Deed indented and inrolled does, 
It alſo bars the Feoffor from all collateral Bene- 
fit, in Reſpect to Conditions, Powers of Revo- 
cation, Writs of Error, Ec. and deſtroys contige 
gent Uſes. 

But no Deed of Feoffment i is good to paſs an 
Eftate without Liyery of. Seiſin; ſo that if either 
of = Bertin die before Liyery, the Feoffment is- 
voi 

If a Bargain and Sale of Lands. be not inrolled, 
and the Bargainor delivers Liyery and Seiſin of 
the Land, according to the Form of the Deed, it 
has been held:to de a good Feoffment. 

Though where one makes a Feoffment, wich- : 
out. _— Conſideration of Money, c. by that 

ate paſſes, but not the Ute, which hall 
5 to the Feoffor's Heir. 

Since the Statute of Uſes, the Deed of Leaſe: 
and. Releaſe has taken Place of this Deed, as it 
unites the Uſe and Poſſeſſion, without Entry. 27 
H. 8. 4 10. 

The Terms of Parties in Deeds, are Feoffor 
and Feoffee, Grantor and Grantee, Bargainor and 
Bargainee, Leſſor and Leſſee, Deviſor and Devi- 
ſer, Obligor and Obligee, &c. 

2. The Weed of Leaſe. and Releaſe, as uſed: 
in our Law, ſignifies a certain Inſtrument in Wri- 
ting ſot the nen of 2. Man's Right or 5 £ 

. ter 
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tereſt in Lands and Tenements in Fee to another 
Perſon, who hath Poſſeſſion thereof. 

A Leaſe and Releaſe make but one Conveyance, 
being in Nature of one Deed; and it amounts to a 
Feoffment, the Uſe drawing after it the Poſſel. 
ſion, and ſupplying the Place of Livery and Seifin, 

required in that Deed, - | 
This Deed is now the uſual Conveyance of 
Lands or Tenements; in the making whereof, 
© Leaſe or Bargain and Sale for a Year, bearing Date 
the Day next 'before the Day of the Date. of the 
\ Releaſe, is firſt prepared and executed, 
To the Intent that by Virtue thereof, and of 
the Statute made for transferring Uſes into Poſſeſ. 
ſion, the Leſſee may be in the actual Poſſeſſion of 
the Lands, &c. intended to be granted by the Re- 
leaſe, and be thereby enabled to take a Grant oi 
the Reverſion and Inheritance of the ſaid Lands, 
tq him, his Heirs and Aſſigns for ever.. 
On which the Releaſe muſt be executed, reci- 
ting the Leaſe or Bargain and Sale for a Year, and 
_ declaring the Uſe. 27 Hen. 8. c. 10, 
The Leaſe for a Year, different from other 
Leaſes, muſt have the Words Bargain and Sell in 
Conſideration of a Sum of Money; and 5 5. tho 
never paid, is a good Conſideration, whereby the 
Leſſee for a Year becomes immediately in Poſleſ- 
ſion, on executing the Deed, without any Entry 
made. a N 
And, it is held, if only the Words Demiſe 
Grant, and to Farm let, ate uſed in the Leaſe or 
Bargain and Sale for a Year, in that Caſe the Leſ- 
fee cannot accept of a Releaſe of the Inheritance, 
until he has actually entered and is in Poſſeſſion, 


It 


- 


es. 
other 


ince, 


It is proper in the Leaſe for a Year to reſerve a 
Pepper - Corn Rent, which is judged. ſufficient. to 
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raiſe a Uſe; fo as: to make the Leſke capable of a 


VE 
The Peifon ** — th the 6 wud not 


"may have ſuch an Eſtate in himſelf, whereout the 


Eſtate may be derived to the Releaſee ; 


But alſo the Releaſee is to have an Eſtate in Poſ- 


| Lal, that is, in Deed or in Law, in the Land 
of which the Releaſe is made, as a Foundation for 


this Releaſe. | 
Add there muſt be ſufficient Words to make the 


a Releaſe, and to create and miſe a new Eſtate, or 
it will not be good. 

A Releaſe made by a Parſon, who at the Time - 
of making thereof, has no Right to the Lands; 


or if it be made to a Man, who at e 


nothing i in the Lands, is void in La ww. 1 
For he ought to have a Freehold therein, or a 


5 1 Poſſeſſion, or Privity z and without Privity be- 


tween the Tenant in Poſſeſſion and the Releafor, 
a Releaſe will not operate. 

Theſe Reteaſes that enure by way of paſſing an 
Eſtate, may be made upon a Condition, &c, ſo 
as it be contained in the ſame Deed,. or delivered 
at the ſame Time with it. 

3. The Conveyance by; Fine and Recovery ; 


and firſta Fine is a final Agreement or Conveyance 
upon Record, for the Settling or Aſſuring of Lands 


or Tenemeats, and is acknowledged in the King's 


Court by the Cognizor to be the Right of the 
Cognizee, the Perſon. to whom the Acknowledg- 


ment is made. 


"Tis ee that this Fine is commonly upon 


a ſeigned Action on a Writ of Covenant, wr 
an 
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and ſuppofes ſome -Controverſy, when in Fag 
there is none; and this is done to ſecure the Title 
that a Perſon bas in his Eſtate· againſt all others. 
Or it is to cut off Intails, ſo that Lands may 
with the greater Certaĩnty be conveyed, eicher in 
Fee, Tail, for Life or Vears. 
And as a Fine ſor its better Credit is ſuppoſed to 


be made in the Preſence of the King, being levied 


in his Court of Common Pleas; it therefore binds 
married Women, who are Parties, and others 


whom the Law generally diſables to act. 


But where a Feme Covert i is Party, ſhe is to be 
or Commiſſioner 
that takes the Fine, whether ſhe conſents freely 
thereto, or otherwiſe the Fine cannot paſs. 

A Fine is either Single, or 'Double, which may 


obe with a Nena back again of the Lands; and 


Fines are with Proclamations according to the 


- Statutes, or without them at Common Law but 
thoſe by Statute are the beſt.and moſt ufed, 


Fbere are like wiſe four Sorts of Fines; though 
the Fine Sur Cognizance de Droit come ceo, Oc. is 


the principal and fureſt Kind of Fine, as it gives 


reſent” Poſſeffion to the Copgnizee, without any 
Tit of Execution: And this i is a. Fine according to 
* Statute. 


VD pon levying a Fine, the Priview-i in Blood, as: 
"the Heirs of the 'Cognizor, ate barred preſently 
thereby. 


But Strangers to the Fine who are not Parties or 


Privies, have five Veats Time allowed them to 


enter on the Lands, c. and elaim their Rights. 
The like Time is So to Infants, after they 
to'Feme Coverts, not join- 


ing in e after the Death of their ä 
ö 0 
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alſo to Priſoners after they are ſot at Liberty, and 
Perſons out of the Realm on their Return, Sc. 


And a future Intereſt cannot be barredchy a Fine, 
till five Years after its coming in %; as in Caſe 
of a Reverſion or Remainder in Lands. 

A Perſon. that has two Titles, ſhall have woke | 
'Years to make his Claim; and where there is 0 
preſent nor future Right i in Land, Ec. but on 
Poflibility at the Time of levying the Fine, al 


| = enter and claim when he pleaſes. 
n 


Caſe one does levy a Fine of-another's 1 
while he is in Peſſeſſion, ot being let to his Tenants 
this Fine ſhall· not hurt or affeQthim. | 

A Man ſeiſed of an Eftate in Fee-ſimple, * Pe- 
Tail, or in Remainder or Reverſon, may levy > 


| Fine thereof. 


So may enam for Life, to hold the Land: to 
abo Cognizee during: the Life of · ſueh Tenant ; but 
a Perſon who-is enly 'Tenant for Years cannot le- 


vy a Fine We e i -unkeſs! by! have a greater 
Utſtate. 


If a Percom who: is Fentnt for Lite of Lands 
grants a greater Eſtate therein by Fine, than for 
his own Liſe, his Eſtate will be for feited, of which 
the in: Remainder, Sc. may take preſent Adyan- 


tage. 
Lands bought of divers Per ſons, by ſeveral Pur- 


chaſers, may paſs in one Fine; but in that 


the Mrit of Covenant is brought by the Vendees 
againſt all the Vendors, and every Vendor r- 


rants againſt him and his Heirs, - 


On a Fine Uſes may be raiſed and ereated, Ve. 
he Fi by Þidentures made before or after dying 
e Fine. | 


And 


* 9 1 ä e 
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And the uſual Fine bars the Iſſue in Tall, and 
not thoſe in Reverſion or Remainder, but a Reco. 
very cuts off all. | 
A Recovery, is a formal Act by Conſent, made 
Uſe of for the better Aſſurance. of Lands and Te- 
- nements. . 
And the End and Effect of this Recovery, cal. 
led in the Law a Common Recovery, is to dock and 
deſtroy Eftates-Tail, Remainders and Reverſions, 
and bar the former Owners thereof. 
A Common Recovery may be with ſingle, | 
double or treble Voucher, and accordingly bars: 
And to a Recovery, there muſt be three Parties at 
_ leaft, the Demandant, Tenant and Vouchee, 
The Demandant is the Perſon that brings the 
Writ of Entry, and therefore may be termed the 
. . Recoveror: The Tenant is he againſt whom the 
. Writ is brought, termed the Recoveree.z and the 
_ Vouchee is the Party whom the Tenant vouches and 
calls to Warranty for the Lands demanded. 
In proſecuting a Recovery there is a colourable Wl 
Suit, or Action Real brought by the Demandant, 
who is uſually ſome Friend of the Perſon having 
the Eftate, and he by a feigned Count or Declara- 
tion pretends he was diſſeiſed of the Land, by the 
* Tenant. | | 1 2 
Then the Demandant is ſuppoſed to come into 
Court, and this feigned Tenant, if it be a Single 
Recovery, is made to appear and vouch to War- 
ranty the Bag-bearer to the Cuſtos Brevium, who is 
called the common Vouchee, and is ſuppoſed to war- 
rant the Title. 
And this Voychee appears, as if he intended. to 
defend the ſame; and for that End craves a Day 
: or 


T n 1 * 
« * * {7 
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for making his Defence, but on the Day given he 
makes Default, ſo that the Plaintiff or Deman- 
dant has Judgment to Recover the Land againſt 
the Tenant or Defendant, and he to recover in 
Value againſt the common Vouchee ; 3 
On which there goes out a Mrit of Seiſin for 

the Poſſeſſion of the Lands. e 

In Caſe the Recovery be with double, or treble 

Voucher, then by Fine, Feoffment, or Leaſe and 

Releaſe, the Eſtate mvſt be diſcontinued, and a 

Tenant of the Freehald made of the Land; and 

thereupon the Practice is to bring a Writ againſt 

that Tenant, and he is to vouch the Tenant in 

Tail, and he the common Vouche. 

Whereupon Judgment is given for the Deman- 
dant againſt the Tenant, and for the Tenant to 
recover in Value againſt the Vouchee, and ſo the 
firſt Vouchee againſt the ſecond, &c, as the Re- 
covery is brought, | 13 | 

- Theſe Recoveries are much favoured in Law, 
many of the Inheritances of the Kingdom depend- 
ing upon ſuch Kind of Aſſurances ; and they ſup- 
poſe a Recompence in Value to all Perſons that loſt 
the Eftate : But the Recovery in Value is only ima- 
ginary, and yet it is a Bar to the Intail for ever. 

Where there is a Tenant for Life, with Re- 
mainder in Tail, and Remainder or Reverſion in 

Fee; if the Tenant for Life be impleaded by 

Agreement, and he vouches the Tenant in Tail, 

who vouches over the common Vouchee; 

This bars the Remainder or Reverſion in Fee, 

though he in Reverſion or Remainder never aſſent- 
ed to the Recovery. 93 | 

But if Tenant for Life alone ſuffers a Recovery, 
without the Conſent of him in Remainder, it is 

el | | 10 
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po Bar: Alſo a Recovery, though well ſuffered, 
bars only where there is a Privity in Law ; that iy | 
the Iſſue, and he in Remainder, and Reverſion, 


It ſhall not bar the Heir, who claims as a Pur- 
chaſer, and not by Deſcent ; and a Stranger is not 
barred by a Recovery, and Non-claim, as in Caſe 
of a Fine. 1, | 5 
On ſuffering a Recovery, 2 Perſon may ſell ard 
diſpoſe of his Eſtate as he pleafes ; but eicher a Fine 
or Recovery may be avoided on Account of Er- 
vor, or by Reaſon of Fraud and Deceit, &c. 
By Statute Recoveries are held to be good, with. 
out Conveyances from Leſſees to make Tenants 
ta the Writ of Entry, &c. fo as ſuch Tenants 
have conveyed to them an Eſtate for Life at leaſt, 
Purchaſers having been in Poſſeſſion of the 
Lands twenty Years, may produce Deeds making 
a Tenant for ſuffering any Recovery, and declar- 
ing the Uſes, which ſhall be allowed to be Evi- 
dence of it, though not regularly entered on 
Record. 9: | 
And after that Space of Time, all Recoyeries 
are deemed valid, if it appears there was a Tegant 
to the Writ, and the Perſons had an Eſtate ſuffi- 
cient to ſuffer them, notwithſtanding the Deeds. 
are loſt. 14 Geo. 2. c. 20. LT: a 
4. The Deed of Bargain and Hale, is a 
Deed or Conveyance whe:eby the Property of 
Lands and Tenements is, for good and valuable 
conſidetation, granted and transferred from one 
Perſon to another. . Nt 
*Tis called a real Contract, where a Recom- 
pence is given by both the Parties to the Bargaio 3 
a if one Bargain and Sell his Lond i angther Fr 
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fon for Money, the Money in that Cafe is a Re- 


compence to im for the Land, and the Land to 
the other for the Money, _ 

And if Money is mentioned to be paid i in a Bar- 
gain and Sale, and in Truth none is; ſome Au- 
thors ſay, it may be a good Deed of Bargain and 
Sale, becauſe no Averment lies againſt that which 
js expreſly affirmed in the Deed ; except it be wo 
tioned as fraudulent. 

Yet where a Deed expreſſes a Canfideratios upon 
a Purchaſe, others hold this will be no Proof upon 
2 Trial that the Money was actually paid; but the 
ſame muſt be made out by. Wimeſlts, : 

A Bargain and Saleof Lands in Fee, is fo be by 


| deed indented and inrolled in one of the Courts at 


W:/tminfler, or in the County where the Lands lie, 
before the Cu/tes Rotulorum, and Juſtices of Peace, 

And the Inrolment muſt be made within fix 
Months after the Date of the Deed, to be accoun+ 
ted at twenty-eight Days to the Month, 

But this extends not to Bargains and Sales tor 
Terms of Years, c. for they are good though 
not. ee nor by Deed indented. 27 H. 8, 
4. 1 

The Death of either the Shae or Bar- 
gainee, before the Inrolment of this Deed, ers 
not binder the Paſting of the Eſtate. 

But the Freehold is in the Bargainor until it 
is inrolled, and therefore the Bargainee may not 
bring Action of Treſpaſs before Entry had; yet 
'tis ſaid he may Surrender or Aſſign his Intereſt, 

By the Statute of Inrolments, the Eftate ſhall 


not veſt, except the Deed be inrolled ; but this 
being done, it ſettles and veſts from the Begins 
ning, according to the Statute of Von. SAL 
re 


. 
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Where a Bargain and Sale of Land is made, it 


paſſes the Freehold of the Lands, and alſo Rever- wy 
ſions and Remainders, without Livery and Seiſin. s - 
Though in general no Perſon can make ſuch t 


Deed of Bargain and Sale, that has not the Pof- abl 
ſieſſion of the Land at the Time of the Sale: For 
if he be not in Poſſeſſion, nor receives the Rents; ! 
to make it good, there ought to be Livery, and 
the Deed is to be ſealed on the Lands. Noe 
There is a Bargain and Sale of Goods, 
which a Perſon may at any Time ſell, even tho 
an Execution be coming out againſt him; unleſs | 
there is, a private Truft between the Parties, and 
the Writ of Execution is delivered to the Sheriff, 
Baut a Sale of Goods upon a Sunday will not al- 

ter the Property; and a Contract for the Sale of 
Goods, for 0 J. or upwards, ſhall not be good, 
except the Buyer receive Part of the Things ſold; 
or gives ſomething in Earneſt to bind the Bargain; 
or ſome Note thereof be made in Writing ſigned 
by the Party, c. 29 Car. 2. c. 3. 

An Agreement for the Sale of Lands muſt be 

in Writing, and be ſigned by the Seller, or it 
will not be binding ; though a Guinea or other 
Money be given in Earneſt, | 

On any Bargain or Contract, where there is 
not what is called Quid pro quo, it is void in Law, 
and termed a nude Contract: But if the Sum given 
be ever ſo ſmall, the Contract is good, 

And if a Contract or Bargain be to pay Mo- 
ney to another at a Day to come, and he dies be- 
fore, it ſhall go and be paid to his Executors, or 

Adminiſtrators. . 


5. Deeds of Gift and Gant ; a Deed of Gift 


is a Conveyance or Inſtrument, by which _ 
7 and 


* ' 
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and Tenements or Goods are paſſed from one to, 
another, 
And a Gift is of a larger Extent 25 a Grant; 
it being applied to Things moveable and immove- 
able; this Deed is alſo good, without any Conſi- 
deration: But great Care muſt be taken that there 
be no Fraud in making it. 
For if a Gift and Conveyance of Lands be 
made with Intent to defraud a Purchaſer on good 
Conſideration, as againſt ſuch Purchaſer it ſhall be 
deemed void. 
And the Parties juſtifying the ſame to be bond 
fide made, ſhall forfeit a Year's Value of the 
Lands, 22 and be likewiſe impriſoned. 27 El. 
c. 4. perpetuated by 39 Elix. c. 18. 
So it is where any Deed, of Gift or Grant is 
made, of Lands or Goods, to deceive Creditors 
of their juſt Debts, as to the Creditors it is void 
in Law; but not againſt the Party himſelf that 
makes the Deed, or his e &c. againſt 
whom it remains god. 
A general Deed of Gift of all a Man's Goods, 

is liable to Suſpicion of being fraudulent, though 
a true Debt be owing to the Party to whom made z 
and it is void againſt other Creditors, 

And the ſeveral Marks of Fraud in Law, are 
if a Gift of Goods be general; if the Donor con- 
tinues to poſſeſs and uſe the Goods; if the Deed 
be made in ſecret; or upon any implied Truſt and 
Confidence ; or if done whilſt an Action is de- 
pending. | 

Therefore whenever a Gift is made in Satisfac- 
tion of a Debt, it is proper to have it done in a 
Pun Manner, before Witneſſes of Credit ; and 

e "NE 


- 


- Chat the Goods and Chattels at the Tame Time be 
appraiſed to the full Value. LM 

In ſome Caſes, there is a Gift in Law; as where 

2 Perſon is made Executor of a Will, or marries 

a Woman, the Law in the one Caſe gives hin 

the Teſtator's Goods, and zin the other Caſe the 
Goods of the Wife, liable to ſatisfy Debts. 


1 Gzant, is a Conveyance in Writing of ſuch 
- . 3 a | . > 

incorporeal Things as lie in Grant, and not in Li- | 
very; and Grants are made by Perfons who can- | 


not give but by Deed. 


Here ny Raps rang are Reverſions, Ad. | 
Lithes, Rents, Services, Com- 


vowſons in Groſs, 
mons, and ſuch like; but generally we fay Land 
is granted in any Deed, and the W 

Grant, &c. of what lies in Grant, Will amount 


either to a Gift, Grant, Feoffment or Releaſe, 


x " 

There muſt be a Foundation of Intereſts in 
Gratits, or they will not be good; and the Law 
does not allow of a Grant of Titles only, or im- 
perfect Intereſts, or of Rights as are merely fu- 
ture, | 5 
A Grant ſhall be taken in Favour of the Gran- 
tee; alſo the Grantee himſelf is to take by the 
Grant, and not a Stranger: In Caſe Lands are 
granted by Deed, the Houſes that ſtand thereon 
paſs to the Grantee. 3 

And by the Grant of all the Lands, the Woods 
will paſs; but Trees in Boxes, Sc. do not paſs in 
ſuch a Grant, becaufe-they are ſeparated from the 
Freehold. EI, Ye 
In every Grant there muſt be a Grantor or Per- 
ſon able to grant, and a Grantee capable of the 
| Thing 
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Fords Give and 
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Thing granted, ſomething granted as is grantable 
it is 55 be done in the Manner the Law requires, 
and there muſt he an ene of the Grant by .1- 
him to. whom. made. 1 
One attainted of Treaſom or 8 may but 1 
a Grant, and it ſhall be good againſt all Perſons 
but the King, and the Lord of whom the Land is _— 
held z and 'againſt them too for his Relief in - 
Priſon.. 
If any Genes, are 3 1 e Non Sus ED = 
Memoria, they are good, as to themſelves, hut 1 
voidable by their Heirs, Cc. and though Infant s, 
and Feme Coverts, are not capable to be oy _ 
tors, yet they may be Grantees z = 

But ſubject to the Diſagreement of the Huſband. "= 
to the Grant made to his Wife, and of the Infant 
to his Grant at his full Age. 

W here there appears to be Wee or Im 
poſſibility in Grants, or when they azcageiot b 
they are judged void. 

6. A Leale of Lands, Er. le n Demiſe dr 
Letting of Lands or Tenements to another for 
Term of Life or Years, under à Rent feſer ved. 
All Leaſes that exceed three Vears, ate to be re- 
duced into Writing; and if the-Subſtante of a2 
Leaſe be put in Writing, and ſigned by the Par- 
ties, though it be not ſealed, it ſhall have the Ef- 
fect of a Leaſe for Years. 29 Car. 2, c. 3. 
And where a Leaſe is ſealed by the Leſſor, but 
the Leſſee hath not ſealed the Counterpart; tujge¶ 
ſame is binding, ſoias an Action of Covenant may , be | 
be brought againſt the:Leffor! upon the Leaſe. 9 
If Articles of Agreement only are made, with 
eee een enen at 
4 e 2 2:13. % ans 
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und under ſo much Rent, this implies a Leaſe, and 
has been ſo adjudged. 

Alſo the Words to have and poſſeſs Lands, i in 
Conſideration of yearly Rent, will make a Leaſe 
of the Land; and a Licence to occupy and take 
the Profits, Se. amounts to a Leaſe. 
| Leaſes may be made ſor any Number of Years, 
or Months, &c. But the Term muſt have a cer- 
tain Commencement, and Determination ; and if 
by Reference to a Certainty, it may be made ter- 
tain, the Leaſe will be good, 

A Leaſe is frequently granted for twenty- one 
Years, if the Leſſee ſhall ſo long live, and is good, 
though it contains a Certainty in ah Uncertainty, 

One makes a Leaſe from three Years to three 
Tears, it is good for ſix Years; "but where a 
Leaſe is made in Writing for a Year, and ſo from 
Fear to Year, as long as both the Leſſor and Leſ- 
ſee ſhall agree, this is binding but for a Year. 

Yet if the Leſſee does enter upon the ſecond 
Year, he thereby becomes bound to hold the Land, 
Sc. that Year. 

It is a Maxim in Law, that Rent on Leaſes muſt 
be reſerved to him from whom the Land e 
as the Leſſor, or bis Heirs, &c. 

If a Leaſe is made for Years of Lande f in Fee- 
ſimple, rendring Rent to the Leſſor, his Execu- 
tors or Aſſigus, during the Term; the Heir ſhall 
have the Rent as incident to the Reverſion. 

So where the Leſſor dies before the Day of Pay- 
ment of Rent, it ſhall go to his Heir; but when 
it grows due in the Leſſor's Life- time, it goes to 
his Executors. 

HFere it is ſaid the Rent is not * till the lat Mi- 


nute of the Day; for which Reaſon, if the * 
lot 


FF” 


o 


Rents, though there be * Clauſe of Di/re/s in 
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ſor die upon RP whereon payable, and Rent 
is unpaid, his Heir ſhall have it. 55 


And yet if it be paid that Morning, before the 


Leſſor dies, his Executors ſhall retain the ſame. 


In Caſe a Perſon makes a Leaſe of Lands, yield- 


ing Rent at ſuch a Feaſt, or within one Month af- 


ter; and the Leſſor dies between the Feaſt - Day and 


the End of the Month, the Rent muſt be paid to 
the Heir, and not the Executor; becauſe until the 
Month's End it was not due, 

If a Tenant for Life dies on the Day on which 


the Rent was reſerved to be paid, his Executors, 


Ec. in an Action upon the Caſe may recover the 
whole Rent of the Under-tenants ; or if he die 
any Time before ſuch Day, a due Proportion there- 
of, Stat. 11 Geo. 2. c. 19. . 

Leſſees that hold over Lands after the Expira- 
tion of their Terms, ſhall pay double Rent; and 
when Half a Year's Rent is due from any Tenant, 
and no Diſtreſs can be found on the Lands, the 
Leſſor or Landlord may ſerve an Ejectment on the 
Land, and have Judgment to recover, &c, 

But a Leſſee in ſuch Caſe may within ſix 
Months after file his Bill in Equity, and be re- 
lieved thereon. 4 Geo. 2. c. 28, 

And if a Tenant in Arrear one Year's Rent, 
ſhall deſert and leave the Premiſſes, two Juſtices 
of Peace, at the Landlord's Requeſt, may enter 
upon and view the Lands, &c. And if on No- 
tice fixed by them, the Tenant does not return and 
pay the Rent, his Leaſe ſhall become void. 1x 
Geo. 2, c. 19. 1 

A Perſon of common Right may diſtrain for 


the 
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the Leaſes, ſo as he have the Reverſion of the 
Lands. | 


The Diſtreſs for Rent is to be taken on the 
Land chargeable therewith ; and it muſt be made 


of ſuch Things whereof the Sheriff may make 


Replevin, and deliver in as good Condition as at 


the Time of the Taking. Te 5 | 

Any Goods may be taken in Diftreſs, as wel 
as Cattle ; another's Goods in the Tenant's Houſe, 
and Beaſts of a Stranger in the Landlord's Ground, 


being Levant and Couchant, and having well tel. 


ted themſelves there, may be likewiſe diſtrained. 
For the Land is Debtor for the Rent, and the 


. Landlord need not enquire whoſe Cattle they ar | 


that he finds therein. | 


Where Goods or Chattels ſhall be diſtrained for | 


Rent reſerved upon any Leaſe or Contract, if the 
Goods are not replevied by the 'Tenant within fue 
Days after ſuch Diſtreſs, and Notice thereof, they 
may then be appraiſed by two ſworn Appraiſers, 
and ſold by the Perfon diflraining, with the Under 


Sheriff, or Conſtable of the Place, Cc. 


An Inventory is taken of the Goods diſtrained 
in the Preſence of Witneſſes ; and the Conſtable, 
&c, muſt ſwear the Appraiſers, to appraiſe them 
truly ; and the Debt being ſatisfied -by the Sale, 
the Overplus of the Money, if there be any, |! 
to be left in the Conſtable's Hands, for the Ow- 
ner's Uſe. 2W.& M. c. 5. | 

If any Tenant fraudulently carries away his 
Goods, to prevent a Diſtreſs, the Landlord with- 
in thirty Days after may diftrain them, whereve! 
they are; and the Tenant and Perſons aſſiſting in 
the Fraud, ſhall forfeit double the Value of tht 
Goods, «a 

n 


s. Ot Baxims and General Rules, 14 
the And where ſuch Goods are concealed in any 


Houſe or Place, on Oath made of reaſonable 
the Ground of Suſpicion before a Juſtice of Peace, 


ade by his Warrant the Houſe may be broke open to 
abe diſtrain them. | a FIND a 

at The Landlord may alſo diſtrain any Cattle of the 

| Tenant's feeding on. Commons, or Corn, Graſs, 
ell or Fruits growing on the Lands, and cut, gather, 
ſe, cure and diſpoſe of the ſame, &c. | 
n, This is in Caſe the Tenant does not before pay 
_ SS thc Rent, and all Coſts and Charges. 11 Geo, 2. 

b cas 0, bis abc | 
the 1 15 Reſcous of Goods diſtrained, treble Da- 
are mages and Coſts may be recovered againft the Of- 
| fenders, by Action on the Caſe, 
for And if any Diſtreſs or Sale be made, where no 
the Rent is due, the Owner of the Goods diſtrained 
Ive may by an Action of Treſpaſs recover of the Per- 
ey ſons diftraining, double the Value and full Coſts. 
15, 7. The Deed of Poztgage, is a conditional 
der Conveyance of Lands or Tenements, Cc. as a 
Security for Money borrowed. 7 

ned It is called Morigage, becauſe the Lands are as 
le, a Dead Pledge, until the Money borrowed is re- 
a paid; or for that if the Money be not paid at the 
le, Day, the Land dies to the Debtor, and is for- 
* feited to the Cre litor. | 
W- And Mortgages may be made in ſeveral ways; 
: as by Leaſe for a long Term, Leaſe and Releaſe, 
his or Aſſignment, &c. but they are commonly made 
th- by Leaſe for five hundred Years, wherein a Pep- 
. per- Corn Rent is reſerved. | | 
* In which Deed there is contained a Preuiſo or 


Condition, that if the Money is paid at the Day 
\ d agreed, the Deed ſhall ceaſe and be void. 
: e And 
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And here until Failure be made in Payment, the 
Mortgagor holds the Lands; but if Failure is 
made, on which the Mortgagee enters on the 
Land, yet the Mortgagor has an Equity of Redenp- 
tion, and may call the Mortgagee to an Account 
for his Receipt of the Profits. 
 _ Likewiſe the Mortgagee, if he be minded to bar 
the Equity of Redemption, may call the Mortsz. 
gor to Account, either to pay what is due, or be 
. forecloſed of his Equity of Redemption; which 
the Court of Chancery will generally order: Tho 
upon the Mortgagor's paying the Intereſt of the 
Money, theſe Mortgages often continue a long 
Time. | | 
The Right or Intereſt in Lands mortgaged is by 
Law in the Mortgagee before Forfeiture ; he has 
purchaſed the Land as it were upon a valuable Con- 
ſideration, as the Law will intend. | 
For though the Mortgagor may redeem, yet it 
is not certainly known whether he will do ſo or 
not; and if he does not, the Eſtate becomes abſo- 
Jute in the Mortgagee, who is eſteemed in Poſſeſ. 
ſion on executing the Mortgage, 
Therefore if the Money be not paid, whereby iſ 
the ſame is forfeited, the Mortgagee may bring an 
Ejectment without actual Entry, 
As the Mortgagor's Heir, is intereſted in the 
Condition, he may pay the Money, and fave the 
Forfeiture ; and fo may Executors, &c, And it 
is held that Mortgages are a Part of the Perſonal 
Eſtate, if it be not otherwiſe declared by a Mort- 
agee in Fee. - 
The Perſona] Eſtate of the Mortgagor, ſhall 
- alfo in Favour of the Heir, be applied to pay the 
| 1 1 © ort- 
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Mortgage, where there are Aſſets beſides for the ä 
Payment of all Legacies. | 

In Caſe Lands are thrice mortgaged, it has 
been ruled in Equity that the third Mortgagee may 
buy in the firſt Incumbrance, and thereby ſhall 
hold againſt the ſecond Mortgagee. 

But that is, unleſs ſuch ſecond Mortgagee ſhall 
ſatisfy the Money paid by the third Mortgagee to 
the firſt, and alſo his own which he lent on the 
laſt Mortgage. 

And where Perſons vide once 3 
Lands, do mortgage the ſame a ſecond Time, 
without diſcovering the firſt Mortgage, their Equi- 
ty of Redemption will be forfeited, and the ſe- 
cond Mortgagee may redeem, Ec. by Statute 4 
M. & M. c. 16. 

When any Action of Ejeciment is brought for 
recovering Land, c. mortgaged, and there is ro 
Suit in Equity for forecloſing or redeeming it, if 
the Perſon intitled to redeem, hall, pending the 
Action, bring the Principal and Intereſt due, with 
Coſts, into Court, it ſhall be taken as a full Sa- 
tisfaction of the Mortgage. 

And the Mortgagee ſhall thereon be obliged to 
reconvey the Land to the Mottgagor, and deliver 
up all Deeds. 7 Ges. 2. c. 20. n 

8. The Deed of Surrender, is an . 
ment whereby a particular Tenant of Lands, &c. 
for Life or Years, doth yield and give up his 
Eſtate, to the Perſon who has the immediate Re- 
verſion or Remainder, ſo that he may have the 
preſent Poſſeſſion thereof. | 

There is likewiſe a Surrender without Deed, 
called 4 Surrender in Law; as where a Perſon has 
a Leaſe of a Term, and during the Term of his 

H ng 0" 


Leaſe takes a new Leaſe of the ſame Lands, it 
will be a Surrender in Law of the former Leaſe. 


And this Surrender ſhall take Effect, though the 


ſecond Leaſe be fora leſs Term than the firſt ; and 


although it is made upon Condition, or be a void- 
able Leaſe, for both the Leaſes cannot ſtand toge - 


ther in one Perſon, 


A Leaſe is made for Years, to commence at a a 


future Day, this Intereſt may not be ſurrendered 
by Deed ; but if the Leſſee before the Day does 
accept of a farther Leaſe of the Land, thereby the 
firſt Leaſe becomes ſurrendred in Law. 


And thus the Surrender wrought by Operation 


of Law, is of greater Efficacy than that made by 
Deed, entered into by the Party. 


In the making a Surrender, the Surrenderot 


muſt have an Eſtate in Poſſeſſion of the Lands ſur- 
rendered; the Surrendree is to bave a 7 
greater Eſtate in his own Right, than the Surren- 
deror hath in the Land, that the Surrenderot's 
Eſtate may be drowned therein; and he muſt be 
ſole ſeiſed of his Eſtate in Reverſion, &c. 
A Surrender may be abſolute, or conditional, 
and be to a Uſe; but it cannot be made of an 
Eftate in Fee, by the Common Law ; nor may 
one Termor regularly ſurrender to another. 
If a Leſſee for Life ſurrenders to one in Re- 
mainder for Years, it is void. | 

g. A Will, or Laſt Will and Teſtament, is 
a ſolemn Inſtrument in Writing, whereby a Per- 
ſon declares his Mind and Intent, as to the Diſ- 
poſition of his Lands, Goods, or other Eſtate, or 

of what he would have done after his Death. 
Ina Will where Lands are given, the Gift is 
called a Deviſe ; but when Goods and Chattels 

| are 


22 4 ad 


— 
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are given, they are termed a Legacy: And in a 
Will of Goods there muſt be an Executor ap- 
pointed, but he has nothing to do with the Free- 
hold Lands. Z 5 | LT, 
All Perſons - that have a ſole Eftate in Fee- 
Simple, of any Lands or Tenements, may deviſe 
and give away the ſame by Will to whom they 
think fit; and this extends to Perſons ſeiſed in 
Coparcenary, or as Tenants in common. 34 & 
35 H. 8. c. 5. „ 
Lands intailed are not deviſable, only thoſe held 
in Fee, and Goods and Chattels; and Wills made 
by Infants, Cc. or Perſons not of ſound Memo- 
ry, are deemed not good in Law ; but 'tis ſaid an 
Infant of the Age of fourteen may make a Will 
of his Goods or Chattels. | $3 
By the Statute for Prevention of Frauds, Wills 
and Deviſes of Lands, &c, ſhall be in Writing, 
end ſigned by the Deviſor, or ſome other by his 
expreſs Dire&ions, in the Preſence of three cre- 
dible Witneſles, | . 2 5 
And no Will made in Writing ſhall be revoked, 
but by ſome other Will that is made in Writing, 
or by cancelling the ſame by the Teſtator himſelf, 
or by his Direction, Cc. 29 Car. 2. c. 3. per- 
petuated by 1 Jac. 2. c. 7. %. 5. | 
Where a Man by Will deviſes all his Lands and 
Tenements, all the Lands he hath in Poſſeſſion, 
and alſo in Reverſion do paſs : Though if a Per- 
ſon having Lands in Fee, and other Lands for 
Years, does make ſuch Deviſe of all his Lands, 
&c. thoſe in Fee-fimple only paſs thereby. 
It is held that Lands bought after the making 


s of a Will, ſhall not paſs by the Deviſe of all 
s Lands and Eſtate, whereof the Teſtator ſhould 


H 4 „ 
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die poſſeſſed; for a Deviſe of Lands is not good, 
if the Deviſor at that Time had nothing in them. 

In ſuch Caſe a Deviſe of perſonal Things will 
be conſtrued good, tho? the Teftator had them not 
at the Time of making his Will. 1Sal. 257. pl. 16. 

There are likewiſe ſome other Differences; a 
Term may be deviſed by Will to one for Lie, 
with a Remainder to n for the Reſidue of 
the Term. | 

But a perſonal! Chattel may not be given to one 
during Life, with Remainders to others ; yet the 
U ſe thereof may, and the Thing itſelf afterwards 
to another. | 

By way of future Executory Deviſe, Land may 
be deviſed to an Infant in his Mother's Belly, and 
be good; it is otherwiſe by a Grant or Gift, 
where there ought be one of Ability to have pie- 
ſently. 

If the Lands are deviſed by Will to a Perſon, 
to hold to him for ever, the Deviſee ſhall have a 
Fee - ſimple; ſo where Land is given to one to diſ- 
poſe of at his Pleaſure; or when a Man deviſes 
that ſuch a one ſhall be his Heir, and have all his 
Inheritance. 

But if a Deviſe of Lands be to one, without 
any more Words; or if it is of all a Man's Eſtate, 
it paſſeth only an Eſtate for Life, and not a Fee 
by Implication. _ | 
The Law requires Certainty in the Deſcription 

of Perſons and Things in a Will; and if Land be 
given to a Man who ſhall marry. the Teſtator's 

aughter, or to him and his Children, &c, it is 
certain enough. 

A Condition in a Will, that a Woman ſhall 
not r ſuch a Perſon, or without Conſent of 
| another, 
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another, is unlawful and void ; except the Portion 
on the Marriage be limited over to ſome other Per- 
ſon, who in that W 85 may have the 2 
5 Vin. Abr. 343. pl. 41. 

If a Man deviſes One thouſand Pounds to his 
Daughter, at the Age of twenty-one Years, and | 
ſhe dies before, the Legacy. is extinguiſhed and 


. in Caſe ſuch Legacy had been to be 1 
her at that Age, it is then e in preſenti, & 
ſelvendum in futuro, by Conſtruction of Law, and 
the Daughter's Adminiſtrator, &c, ſhall have it 
on her dying before. 

Vet it is ſaid that Words in Wins ought to be 
always conſtrued according to the Intention of the 
Parties that make them, as near as can be collec- 
ted; and the Intent in a Will ſometimes makes 
Eſtates paſs contrary to the Rules of Law, with 
Reſpect to other Deeds. 

No Will has Force till after the Death of the 
Teſtator; but then it gives and transſers Eſtates, 
and alters the Property of Lands and Goods, as 
effectually as any Deed or Conveyance executed in / 

_ a Man's Life-time. 
And thereby Deſcents may be prevented, Eſtates 
in Fee · ſimple, Fee- tail, for Life, or Years, may 
de made; and he that takes Lands by Deviſe is in 
Nature of a Purchaſer. 
= A Perſon can make but one Will to take Effect; 
* he may make as many Cogicils as he 
aſes 
The laſt Will made; or where in-a Will there 
happens to be two Deviſes of the ſame Thing, the 
laſt Deviſe only ſtands in Force: But when the 
Teſtator is moved to make his Will by Fear or 
| Hs Threats 


154 Ok Maxims and General Rules, / 
Threatning, in order that he may be at Quiet, & | 


* 


it may be ſet aſide. 


And Exetutoz of a Moll is to aſſent to the De- 


viſe of Goods, c. and he is to make an Inventory 


of all the Goods and Chattels of the Teſtator, 
with their Value, Cc. in the Preſence of two Le- 


gatees, or other ſufficient Perſons. 


Then the Executor muſt prove the Will in the 
Spiritual Court, by his own Oath, or by Witneſ. 


ſes if required, and the Copy thereof in Parchment 


delivered to him under the Ordinary's Seal is called 


the Probate. 


Aſter this is done, the Executor is to pay all | 


Debts, before Legacies, in the following Order, 
viz, The Charges of the Funeral being firſt ſa- 


tisfied, the King's Debt ſhall be preferred; then 
' Debts on Judgments, and Statutes or Recogni- 


zances, thoſe due on Mortgages, Bonds, and other 
Specialties, Rent on Leaſes, Servants Wages, 
Debts on Shop Books, Cc. | 

And if an Executor pays the Debts in any other 
Order, he is liable to the Payment of any Debt of 
| a higher Degree out of his own Eſtate, by the 
Common Law. . 

The Executor is to pay the Legacies, after the 
Debts, and he may prefer a Legacy to himſelf: 
Alſo he may pay what Legacies he pleaſes firſt, or 
give to each Legatee a Part, in Proportion, on 
there not being enough for paying every one his 
whole Legacy. | 

And here the Executor is not bound to Order, 
as in the Caſe of Debts due from the Teſtator. 

An Adminiſtratoz, is he who has the Goods of 
a Man dying intęſtate, without Will, committed 

| v.-S - - to 
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to his Charge; and all ſuch Goods as come to the 
Hands of the Adminiſtrator, ſhall be Aſets to 
make him chargeable for Debts to Creditors, as 
Executors are to the Creditors and Legatees. 

The Perſons to whom Adminiſtration is grant» , 
able by the Ordinary, are as follow ; 

Firſt to the Huſband of the Wife's Goods and 
Chattels, and to the Wife of the Huſband's 
Goods, 

If there is no Huſband or Wiſe, then to the 
Children, either Sons or Daughters, ; 

In Caſe there be no Children alive, to the Fa- 
ther or Mother ; after whom to a Brother or Siſter 
of the whole Blood. or half Blood. 

And if there are none ſuch, to the next of x Kin, 
as Uncle, Aunt, or Couſin, _.. 

Laſtly to a Creditor of the Deceaſed, or any 
other Perſon at the Ordinary's Diſcretion. 

And after the Adminiſtrator has paid all Debts, 
he is to make a Diftribution of the Surpluſage, ac- 
cording to Law; as one Third to the Wife, and 
the Reſidue equally among the Children, and their 
Repreſentatives. 

Where there are no Children, a Moiety of the 
Perſonal Eftate ſhall go to the Wife, and the Reſt 
_— the next of the Kindred ; and if there 
is no Wife but Children, the whole ſhall be di- 
vided amongſt ſuch Children; if there be neither 
Children or Wife, it ſhall remain to the neareſt of 
Kin in equal Degree. Stat. 22 & 23 Car, 2. c. 
10. perpetuated by 1 Fac. 2. c. 17. / 5. 

In Cafe Children die after their Father, hs h 
out Wife or Child, the Mother, and every Bro- 
ther and Siſter, and the Repreſentatives of them, 
{hall have equal Share in their Perſonal Eſtates. 
H 6 But 


156 Of Woot Points 02 Caſes. - + 
But no Repreſentatives are allowed after Bro- 
thers and Siſters Children; and thoſe advanced in 
the Inteſtate's Life - time, are excepted. | 
Though the Heir at Law is to have a Share in 
the Diſtribution, 1 ac. 2. c. 17. 3 


IV. Of Moot Points or Caſes, 


f HE Word Moot (as derived from the 

Saxon, Motian, to Plead) is a Term uſed 
in the Inns of Court, and ſignifies that Exerciſe or 
Arguing of Cafes, which young Barrifters and 
Students have been uſed to perform at certain 
Times, the better to qualify them for Practice, 
and Defence of Clients Cauſes, Ee 
And the Place where ſuch Moot Caſes were it. 
gued, was antiently called the Moot- Hall; it 
which Time the Benchers choſe a Bailiff of the 
Moots: There was likewiſe an Exerciſe termed 
Balting, which Word intended a private Arguing 
of Caſes. 5 

In theſe Exerciſes, two Barriſters ſat as Judges, 
and three Students brought each a Caſe, out of 
which the Judges choſe one to be argued, which 
being done, the Students firſt argued it, and after 
them the Barriſters. 

Alſo there was an Afternoon's Exerciſe or Mot, 
for the Inſtruction of young Barrifters, called the 
Parviſe, bearing the ſame Name originally with 
the Parviſiæ in Oxferd: Of this Chaucer ſays, 


A Serjeant at Law that ware and wiſe, 
That often had been at the Parviſe. 
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By the antient Orders, a Perſon could not be 
called to the Bar, to plead Cauſes in our Courts, 
in leſs Time than eight Years, now reduced to 
ſeven ; if they were not called Ex gratid, _ 
The Exerciſes uſually done by them, were 
twelve grand Moots, performed in the Inns of - 
Chancery, in the Time of the Readings, and twen- 
ty-four petty Moots in the Term times, before 
the Readers of the reſpective Inns. Mz | 
A Barrifter newly called was alſo obliged to at- 
tend the Exerciſe of the Houſe the fix next long 
Vacations, in Lent and Summer; and thereupon 
for thoſe three Years, he has been ſtiled a Vacation 
Barrifler. © | 5 
Blut ſuch young Counſellors and others are ge- 
nerally termed Utter Barriſters, or Pleaders ouſter 
the Bar, to diſtinguiſh them from the Counſellors 
or Benchers admitted to plead within the Bar, as 
the King, Queen, or Prince's Counſel are. 25h 
A great many of the Exerciſes, formerly re- 
quired to be performed by Perſons, before oy 
were called to the Bar, ſeem to be of late diſ- 
penſed with, which makes their Admiſſion more 
eaſy. | TI | ; 
All Attormes are now to ſerve a Clerkſhip of 
five Years, and be examined, ſworn and admit- 
ted by the Judges in open Court, and afterwards 
inrolled, before they ſhall be allowed to practice 
in the Courts at Ye/iminfler ; and if they ſue out 
any Writ, or act in thoſe Courts, without be- 
ing ſo admitted, &c. they are liable to a large 
Penalty, See Stat. 2G, 2. c. 23. perpetuated by 
2% Q £19; 5 76 | T 
As they are likewiſe, if they do not take the 
Oaths to the Government, and ſhall be diſabled, 


. And 
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And the Courts of Law and Equity, for tbe 
Arguing, Trying and Determining all Caſes, and 
which are always attended by the ableſt Counſel. | 
lors and Pleaders, are theſe followings —- 
1. The Chancery, or the High Court of Chan- 
cery, ſo termed, becauſe it is the higheſt Court of 

udicature in this Kingdom, except that of the 
Parliament. | | 
In Chancery the Lord High Chancellor preſides, 
who is the chief Adminiſtrator of Juſtice next to 
the 1 3 and is N with the King's ab- 
ſolute Power, governing his Judgment pure] 
the Law of 1 and eee ny 

There is however in the Chancery an Ordinary 
Court of Law, whence iſſue original Writs, Com- 
miſſions, Seire facias's, &c. for which this Court 
is always open, in Vacation as well as Term- 
time; whereas other Courts are confined to the 
Term: It likewiſe holds Plea of all perſonal Ac- 
tions, by or againſt any Officer of the Court. 
But a Cauſe cannot be tried by Jury in this 
Court: for if the Parties proceed w 16 the 
Record is to be ſent into B. R. and try'd there, 
after which it is remanded into Chancery, 
| Here the Extraordinary Caurt of Eguity, is that 
wherein the Lord Chancellor has an unlimited 
Juriſdiction in Caſes of Equity, which he exer- 
Ciſes in aa af wg ee Rigour of the Law, and 
giving Remedy by Way of Bill and Anſwer, 
It is here Relief is given to Infants, notwith- 
ſtanding their Minority; and for or againſt Feme 
Coverts; all Frauds and Deceits are relieved, oe 
w 
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Court of the 
of England ſometimes ſat in Perſon, and is ill | 
preſumed in Law to fit there, but repreſented os”. 
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"which there is no Redreſs at Common Law 3 . 


Breaches of Truſt and Confidences; and Acci= 


cidents, as to relieve Obligors, Mortgagors, ee. 


inſt Penalties and Forfeitures. 
And this Court may oblige Executors to give 


Security and pay Intereſt for Money long in their 


Hands; order the Performance of a Will Decree 


| who ſhall have the Tuition of a Child; confirm 


Title-Lands, when Deeds are loft; make * 
veyances, deficient through Miſtake, good and 


perfect; oblige Men to come to Account with each 


other, c. 

But in Suits, where the Subſtance of them tends 
to the Overthrow of an Act of Parliament, or 
any fundamental Point of the Common Law; 


and whenever the Party can have. his Remedy at 


Law, he ought not to be relieved in Chancery. 

Alfo the Chancery will not retain a Suit gene- 
rally for any Thing that is under 104, Value, nor 
for Lands, &c. under. 40 5. per Aunum, ercept it 
be in a Caſe of Charity. _ 

Where there is any Error in Proceedings, there 
1 Bill of Review, or Appeal to the Houſe 
5 The * Bench, which is the Supreme 

mmon Law, wherein the King 


his Judges. 

All Erimes that are againſt the publick Good, 
though they do not injure any particular Perſon, 
are under the Cognizance of this Court ; for it is 
the Cuſtos Morum of all the Subjects of the 


So 


Kingdom. 


* 
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So that no private Subject can ſuffer any Kind of 
Violence or Injury, againſt his Perſon, Liberty or 
Poſſeſſions, but a proper Remedy is here afforded 


him, not only for the Satisfaction of Damages 


ſuſtained, but likewiſe for the Puniſhment of the 


Offender. 2 Hawk. Pl. Cr. 6. 


This Court is now divided into a Crown Side, 

which determines criminal Matters of all Kinds, 
wherein the King is Plaintiff; as Treaſons, Felo- 
nies, Murders, Robberies, Breaches of the Peace, 


and all other Cauſes that are proſecuted by Indict- 
ment, or Information, Ce. 8 

And a Plea Side for trying Civil Cauſes, which 
holds Cognizance of all Actions commenced by 


Bill or Writ ; as Actions of Debt, upon the Caſe, 


"Treſpaſs, EjeAment, &c, againſt any Perſon in 
the Cuſtody of the Marſhal of the Court, as every 
one ſued here is ſuppoſed to be by Law. | 

The Court of King's Bench has Power to regu- 
late all the Courts of Law in the Kingdom, fo 


that they do not exceed their Juriſdictions, nor 


alter their Forms, Cc. It may reverſe erroneous 
Judgments given in inferior Courts, and puniſh the 
Magiſtrates and Officers for Corruption, 

Into this Court Indittments from the inferior 


Courts are frequently removed by Certiorari; and 
it may award Execution againſt Perſons attainted 


in any other Courts, or even in Parliament, on 
Removal of the Record, and their Perſons by a 
Habeas Corpus, H. H. P. C. 139. | 
Likewiſe it grants Habeas Corpus's, to relieve 
Perſons unjuſtly impriſoned ; and Writs of Man- 
damus for reſtoring Officers of Corporations, &c. 
as allo Freemen disfranchiſed; and from _ 
0 F ues 


* 
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iſſues the Writ Ouo Warranto againſt thoſe as uſurßp 
Franchiſes and Liberties againſt the King, to ſeize 
the Liberties. OD | 65 | 


This Court may commit Perſons to what Pri- 
ſon they think fit; and Bails any Perſon whatſo- 


ever; it grants Prohibitions to other Courts; and 
may repeal the King's Letters Patent by Scire Fa- 


cias, &c. 


3. The Common Pleas, termed otherwiſe 


Common Bench, is one of the King's Courts now 
held conſtantly in Vęſiminſter Hall; but in former 
Times was moveable, and followed the King. 


It hath Juriſdiction in all Cauſes, concerning 


Lands and Inheritances, of which Fines and Re- 


coveries paſs, and other Actions real by original 


Writ; and in perſonal and mixt Actions, it hath 
a concurrent Juriſdiftion with the King's Bench. 
According to Forteſcue, this Court ſeems to have 
been the only Court for real Cauſes; But it has 
no Cogniſance of Pleas of the Crown ; and Com- 
mon Pleas are all Pleas as are not ſuch. _ | 


And regularly it cannot hold Plea in any Ac- 
tions, but by Writ out of Chancery, returnable 


in this Court ; unleſs it be by Writ of Privilege 


or Bill for or againſt an Officer, or other privi- 


leged Perſon of the Court. | | 
The Actions belonging to this Court come here, 
either by Original, Arreſts and Outlawries; or 
by Privilege, or Attachment ; or out of inferior 


Courts not of Record, by Pone, Recordare, Acce- 


das ad Curiam, Writ of falſe Fudgment, &c. 


But no Perſons are admitted to plead at the Bar, | 
or to ſign any ſpecial Pleadings in the Common 


Pleas, only Serjeants at Law, 
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4. The Exchequer, an ancient Court of Re. 

cord, in which all Cauſes concerning the Rights 
and Revenues of the Crown are heard and deter- 
mined ; though it is accounted the laſt of the four | 
Courts at Wiftminfler. - | | | 
In the Exchequer: there are divers Courts, yet 
the uſual Diviſion of it is into two Parts only, for | 
Diſpatch of Buſineſs, one of which is chiefly con. 
verſant in the judicial Hearing of Cauſes, and the 


© Other called the Receipt of the Exchequer, em- 


ployed in the Receiving and Payment of Money. 
The judicial Part of the Exchequer is a Court 
both of Law and Equity; the Court of Law, be. 

ing held in the Office of Pleas, according to the | 
Courſe of the Common Law, before the Barons, 
and where all the Officers and Clerks, the King's | 
Tenants and Farmers, Debtors, Accountants, 
£c. are privileged to ſue and be ſued in like Ac- 
tions as in B. R. or C. B. bp 

And the Court of Equity is held in the Exche- 
quer Chamber, before the Lord Treaſurer, Chan- 
cellor or Under-Treaſurer, and Barons; but ge- 
nerally before the Barons only, for the Lord Chief 
Baron is the Chief Judge. 

In this Branch of Judicature the Proceedings 
are by Engliſh Bill and Anſwer, according to the 
Practice of the Court of Chancery, with this Dif- 
fference, that the Plaintiff muſt ſet forth he is 
Debtor to the King, whether be be ſo or not. 

It is in this Court of Equity our Clergy uſually 
exhibit Bills for the Recovery of their Tithes, 
Sc. The King's Attorney General does alſo here 
bring Bills for any Matters concerning the Crown; 
and a Bill may be exhibited againſt the 3 
: enera 
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General by any Perſon grieyed in any Cauſe pro- 
ſecuted on Behalf of the Ring, to be relieved 
therein. q 

The leading Procels 3 is Wit of 9 or 

us minus, which laſt goes into Vallis, where no 

r Proceſs out of Courts of Law ought to run, 
e 2 Capias Utlagatum. 

For difficult Matters in Law, there is a Court 
of Exchequer Chamber, where all the Judges are 
aſſembled, and into which Cauſes are adjourned, 
when there ate two. Judges againſt two in Opinion 
and Judgment, that they cannot be determined 
in other Courts. 

5. The Alſiſes, is the Got where the Writs 


and Proceſſes of Aſiſe are handled or taken, be- 
fore an Aſſembly of Knights, and other Gentle- 


men, with the Judge or eLice, e b r- | 
and at a Time appointed. 

Io ReſpeR to which, all the Douncies of "News 
land are divided into fix Circuits, and two Judges 
are commiſſioned to go each Circuit, who hold 
their Courts of Aſſiſes twice a Year in every 


County, except Middleſex, and try and determine. 


Cauſes both Civil and Criminal. 
For by Commiſſion of Qyer and W 
rected to them and many other Gentlemen of the 
County, and a Commiſſion of Gael-Delivery, they 
are authoriſed to try Treaſons, Felonies, and 
every Priſoner in Gaol, committed for any Of- 
fence whatſoever. g 
And by their Commiſſion of Aſie they are 
empowered to take Aſſiſes, and do Right upon. 
Writs of Aſſiſe brought before them by ſuch Per- 
_ as are ſs out or diſſeiſed o their Lands no 
Ole 
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Poſſeſſions; but this is now uſually done by 
Ej ectment. 8 

Allo by Commiſion of N if Pris, Civil Cauſes 
grown to Iſſue are brought down in the Vacation, 
and tried at the Aſſiſes by a Jury of twelve Men of 
the County where the Cauſe of AQion ariſes, be- 
fore the Day of Appearance appointed for the Jury 

above. 
Tais is ordained for the Eaſe of the Parties, Ju- 
ry and Witneſſes ;, and on Return of the Verdi& 
given by the Jury to the Court above, the. Judges 
there give Judgment, 

Where Cauſes are too difficult for the Judges of 
Aſſiſe, they ſhall be referred to the Juſtices of the 
Bench, to be ended. 

6. The County Court; this is the Chief of 
the inferior Courts, and is a Court kept by the Ste- 
riffs of every County, being divided -into two 
Kinds; one retaining the general Name, heid 
Monthly by the Sheriff or his Deputy; 

The other called the Turn, which is held but 
twice a Year, viz. within a Month after Eofter 
and Michaelmas ; and after this is the King's Leet 
through all the County, to inquire of Treaſons, 
Felonies, and Breaches of the Peace, &c; and 
puniſh Offences: It is a Court of Record, ” 
which the Sheriff is Judge. 

It is obſerved that before the Courts of 7/: TY 
minſter were erected, the County Courts were the 
c::ief Courts of the Kingdom; and in former 
Times had the Cognizance of great Matters, 2s 
appears by Glanuil, and other Writers, till they + 
were er by ure Cbarta. 


But 


— 


But the County Court ſtill retains the Deter- 
mination of certain. Treſpaſſes and Debts under 
404. And by Virtue of a Writ of Jaſlicies, the 
Sheriff may bold. Plea of Debt and other perſo- 


nal Actions above that Sum; for this Writ is in ; 


the Nature of a Commiſſion to him to do it. 
By Recordare, &c, Cauſes are removed out of 
this Court into B. èæ.. . 

7. The Court-Leet, a Court of Record or- 
dained for Puniſhment of Offences againſt the 
Crown; and is ſaid to be the moſt antient Court 
in the Kingdom. PA | „ Oe Oy DS | F 

This Court is incident to a Hundred, as a 
Court-Baron is te a Manor; and it inquires of all 


Crimes and Offences under High Treaſon ; but 
ſuch as are puniſhed with Loſs of Life of Member, 
are only inquirable and preſentable here, and to 


be certified over to the Juftices of Aſſiſe. 


Antiently this Court was called the View of 
Franck-pledge, becauſe. the King was there certi- 


fed by the View of the Steward, how many Per- 
ſons were within every Leet; likewiſe Perſons 


were here bound with Sureties or Pledges for their 
Truth, = | 


All Perſons above the Age of twelve Years, 
having remained within the Leet for a Year and a 
Day, may be ſworn te be faithful to the King, 
by our old Laws ; and the People are to be kept ia 
Peace, Cc. : a | 

And every one from that Age to Sixty, is 
oblig'd to do Suit in this Court ; except Peers, 
Clergymen, &c. and unleſs they are liable to ap- 
pear at the Sheriff's Turn, 


The 
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The Steward is the Judge of the Leet, ang | 


which ought to be held twice every Year, in like 


Manner as the Turn; but ſometimes it is kept 


only once 2 Year, and that by Cuſtom is good, 


And here the Steward has Power to elect Officers, Wl 
as Conſtables, Tithingmen, &c, as well as punim 
In this Court the uſual Puniſhment, is by Fine 


and Amercement ; the former aſſeſſed by the Stew. 
ard, and the latter by the Jury, being twelve Free- 


holders or Reſiants, and for both of which the | 


Lord may have an Action of Debt, or take x 
Diſtreſs. V8 | 
- 8. The Court-Baron, which is a Court that 
every Lord of a Manor has within his own Pr. 
cinct; and in antient Times, the Lords of Manon 
wer filed Ber, . 

It is held by Preſcription, and is of two Na. 


tures, ' viz. by the Common Law, which is the 


Freebolders Court, of which the Freeholders, be- 
ing Suitors, are the Judges; and by Cu/fom, which 
is called the Cu/fomary Court, and concerns the 


Cuſtomary Tenants and Copyholders, whereof 
the Lord or his Steward is Judge, 


A Court-Baron may be of this double Nature, 
or one may be without the other, + 

In the Freeholders Court, that may be held 
every three Weeks, they have Juriſdiction in try- 
ing Actions of Debt, Treſpaſs, &c. under 405. 
but on Recovery of a Debt, they cannot make 
Execution, as other Courts may, but muſt di- 


ſttrain the Defendant's' Goods, and keep them till 


Satisfaction is made. 
8 2 'Tis 


my ws 3: fry tt 


Ot Post Points oz Cafes. 167 


"Tis in the Cuſtomary Court- Baron, that Ef. 
tates are paſſed by Surrenders, Admittances, &c, 


But this Court is uſually held only once or. twice 


a Year along with the Court-Leet, unleſs. it be on 
Purpoſe to grant an Eftate, in which Caſe it is 
held as often as requiſite, E 5 
Here the Homagg Jury of Copyholders inquire 


that their Lords loſe not their Services, Duties or 
Cuſtoms, but that the Tenants do their Suits of 
Court, pay their Rents and Heriots, &. 

They alſo preſent the Deaths of Tenants, Sur- 
renders of Eſtates, and all Treſpaſſes, &. 


of Ations and Suits, in Caſes proſe . 


cuted in the Courts at Weſtminſter, 


1. The Action of Debt, is a Suit given by 


Law where a Perſon owes another a certain Sum 


of Money, on Bond, or Contract for a Thing 


ſold, which the Debtor refuſes to pay at the Day 


agreed; then the Creditor ſhall have this Action 
- againſt him to recover the ſame. 


And where Money is due upon any Specialty, 
that is by Deed under Hand and Seal, this Action 
and no other lies, | | | 


Here if a Perſon acknowledges by Deed, that 


he has ſo much of another's Money in his Hands, 
an Action of Debt will lie for it; alſo where one 
owes Money to another, who hath his Note with- 
out Seal, Action of Debt lies on a Mutuatus. 

But the Defendant may therein wage his Law, 


which he cannot do in an Action of the Caſe, 
brought upon Promiſe of Payment. | 
| EY 7 


Adion 


„ * 
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Action of Debt is generally proſecuted on 2 
Bill, Bond or Leaſe, c. And in Debt on ſingle 
Bill, a Defendant may plead Payment before the 
Action brought in Bar thereof; and on Bond, he 
may bring in the Principal, Intereſt and Cofts, 

pending the Action, and thereupon be diſcharged, ! 
4&5 An. c. 16. Ty” 55 

2. The Action upon the Caſe, is a general 
Action that is given for Redreſs of Wrongs and 
Injuries, done without Force, and which by Law 
are not provided againſt, „ 

It is ſaid to have its Name, on Account of the 
whole Cauſe or Caſe being ſet forth in the Writ; 
and there is no other Action lies in the Caſe. 

By Statute it is ordained, that this Action hall 
be had, rather than any Perſons ſhall depart the 
King's Courts Remedyleſs; wherein there may 
de the like Proceſs, as in Actions of Debt or Tre(- 
v6.12 66.6. , - ; 

In general, Action of the Caſe lies for Nonfea- - 
ſance where a Perſon omits that which he ought to 
do, according to Promiſe, 'to the Damage of an- 
other; and for alefeaſance, when one does ſome- 
thing which ought not to be done; and _ 
ſance, where a Thing is undertaken, or the Law 
requires a Perſon to do it, and he doth it other- 
_ - wiſe than he ſhould, 

The Actions are as various under theſe Heads, 
as the Torts and Injuries upon which they are . 
founded. | 

For Deceits in Contracts, Bargains and Sales; 
as where one' ſells another adulterated Wine, Corn 

full of Sand or Gravel, Wares by falſe Weights 
or Meaſures, Cc. warrants a Horſe to be ſound, 


— 


. i 


i 
* 
. 
* 
ai * 
4 
7 '4 & 
b * 
1 
- 
i * 
13 
61 
1 
4 
N 4 
; : 
-% f 
2 
U 
1 5 
18 
4 A 5 
Y 5 1 
: 00 
i 3 
1 L 
> 77 
1 
2 
L 
| # | 
I 
74 
4 
ts 
4 4 
1 
* 19 
a 8 
bh 
: 
. 
1 


| 
Fa or 
n 


w 8 @ 3 


Df Moot Points 02 Caſes. 169 
or Cloths to be of ſuch a Length, and they are 
not ſo, Action upon the Caſe will . | 
So for any private Nufance or Annoyance to a 
Perſon's Houſe, Water, Way, Light or Air, by 
building, diverting, Ropping, &c. * he is 
endamaged. | 
3. The Action of Account, is an Aeon that | 
lies againſt a Perſon, who by Reaſon of his Office 
or Buſineſs undertaken, is to render an Account 
to another, but refuſes to do it; as a Bailiff or 
Receiver to a Lord and others. 

If a Man makes one his Bailiff of a Aker, 
he ſhall have a Writ of Account againſt him as 
Bailiff, and in Caſe he appoints him his Receiver, 
to receive Rents or Debts, &c. he may have Ac- 
count againſt him as ſuch. 

But a Bailiff cannot be generally charged as a 
Receiver, nor a Receiver as 

Where a Perſon receives Money to another's 
Uſe, he ſhall have Action of Account againſt ſuch 
Perſon as his Receiver, though he was not ap- 
pointed Bailiff or Receiver; alſo if one pays Mo- 
ney to another, he may have this Action againſt 
him for the ſame received to his 1 5/ as 

Though here the Party may diſcharge” himſelf, 
by alledging that it was for ſome Debt, or to be 
paid by Order to ſome other Perſon, which he 
hath done, &c, . 

This Action is now not & much uſed as fot- 
merly, there being no Damages given an 

4. The Action of Covenant, is ſuch as ls 
brought, where. a Man is bound by Covenant in 

a Deed, entered into by him and otter Perſons to 
* or not to do ſome Act or Thing agreed between 
them, when he hath N the ſame. 1 
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Ina Caſe it be agreed, that one Perſon ſhall py 
1001. to another for certain Lands, this is a mu. 
tual real Covenant; and Action of Covenant lie, 
if the other Party refuſeth to convey, &c, 75 
A Perſon makes a Leaſe for Years, and then 
turns the Leſſee out of the Lands, he may ham 8 
Action of Covenant againſt the Leſſor, though | 
there be no expreſs Covenant in the Deed. WI ” 
Feet in Caſe a Stranger enters before ſuch Le. 5 
ſee, he ſhall not have an Action upon this Oufr, 
becauſe he was never a Leſſee, in Priyity to ban 
On a Bond AQtion of Covenant lies, for it A 
proves an Agreement ; though when only a Hand 
is to a Writing, and no Seal thereto, Covenant 
does not lie; but Action of the Caſe upon Breach 
of the Agreement. _ F 
5. The Action of Petinue, is an Action tht Wil 6 
lies againſt one who has got Goods or other Things 
delivered to him to keep, and he afterwards q G 
fuſeth to deliver them, . 
| For any Thing certain and valuable, wherein U; 
one may have Property, Detinue will lie; in 
which Action the Thing detained is generally n:. 
covered, and not Damages; though if a Man can- 
not recover the Thing itſelf he ſhall gecoyer the pl 
Damages for it, and alſo for the Detainer. 


If on the Delivery of Goods, the Perſon to 
whom they are delivered dies, Action of Detinue 0 
may be brought againſt his Executors, or any one 
to whoſe Hands they come; And where tht 1 


Goods are delivered over to another, this Action 
. ſhall be immediately had againſt the ſecond Perſon. Wi 1;, 


Sas Cc 


=# 
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And notwithſtanding the Party deliver the 

Things to a Perſon that has Right to the ſame, yet 
it is ſaid be is chargeable. 

A Man may likewiſe have a general Detinue 
againſt one that finds his Goods; but if, before the 
Owner brings his Action, the Finder ſells them, 
or they are recovered in Execution, &c. he can- 
not bring Detinue, Fitzberb, - 

There is an Action of Detinue that lies for Deeds 
and Charters, which make the Title to Lands ; 
and here the Defendant ſhall not wage Law, nor 
in Trover and Converſion, - though in a common 
Action of Detinue he may do it. 2 ff. 107. 

6. The Action of Trover and Converſion, 
which comes from the French Trouver, invenire, is 
a ſpecial Action of the Caſe that lies againſt a 
Perſon, who having found another's Goods, re- 
fuſes to deliver them upon Demand. 

Or it is where a Man has in his Poſſeſſion the 


Goods of another- by Delivery to him, or other- 
wiſe, and the Perſon ſo poſſeſſed, ſells or makes 


Uſe of them without the Owner's Conſent. 


And this Action lies for the Recovery of Da- 


mages to the Value of the Goods, &c. 


ſt is called Trover and Converſion; becauſe be 


Plaintiff in the Action ſurmiſes, that he loſt ſuch 
and ſuch Goods, and that the Defendant found 
them, and at ſuch a Place converted them to his 
own Uſe, 

But here the Loſing is only a mere Sucmetiien, 
and in no Reſpe& material. 


If a Perſon finds Goods, and doth reſuſe to de- 
liver them to the Owner on Demand, this is a 


Converſion i in Law; j 75 he may anſwer, that he 
I a does 


172 Df Woot Points 02 Caſes, 
does not know' whether the Perſon demanding i 
the right Owner or not, and then it is held to be 
no Converſion.” | 
Although a Defendant tenders the Goods or | 
Things, after > Demand. and Refuſal made, ot 
even if they come into the Plaintiff's: Poſſeſſon, 
neither of theſe will purge the Wrong, or make 
Satisfaction to the Plaintiff for detaining of the 
Goods. 
For they ſhall only goin Mitigation of the Dz 
mages, but not to the Right of the . of 


Trover, which the Party is fill intitled to. oth 
In Caſe one puts out his Cattle to'Paſture, 2nd 
chen ſells" them, the Buyer may have Action of an 
Trover againſt the Farmer, &c. if he refuſes v pe 
let them go till paid for, ; ih 
Here the Farmer's Remedy muſt be had by Ac abl 
tion for what is due to bim for depaſturing the me 
Ad be diy des Wen them for the Debt, u | 
in the Caſe of an Tnn-keeper, or Taylor, Cc. for hat 
Things in their Cuſtody. Cyo, Car. 271, 272. infl 
7. The Action of Slander, is av Addion ci an 
the Caſe brought for Words, wherea Perſon i is in- Ag 
jured in his Reputation. Us 
And for any Words ſpoke of Ante hi fon 


affect his Life or Liberty, Office, Trade, or tend mit 
to his Loſs of Preferment in Marriage, or der upc 
vice, or to his Difinheritance, or which occaſio WF is P 
any particular Damage, this Action lies. 

So it is when Words are in general maliciouſy 
ſroken of a Perſon, for which, W true, ſuch Per- 
ſon might be punithed, © 

But if the Words are bebe in proſecuting 1 
"Cauſe, in an ordinary Courſe of Juſtice, as where 

a Lawyer 
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2 La xyer in Pleading, ſball utter any Words ac- 
cording to his Inſtructions, thoſe Words will 01 
maintain an Action. 5 

Alſo in other Caſes, if the Defendinven ike 
Proof of the Words, he may plead Special Je 
cation, that they are true. 

If a Perſon be proſecuted by Way of Iniforma- 
tion for a Libel againſt another, it is not material 
whether the Matter be true or falſe, he ſhall ne- 
vertheleſs be puniſhed. Hob. 253. 

See ante the Maxim, Lubricum Lie- non fa- 
cil in pœnam eft, Sc. 

8. The Action of Aſſault and 
an Action that lies for Treſpaſs againſt a 


„ is 
8 


Perſon, where any Injury is done to another in a 


violent Manner: And ſuch Offence is alſo indiQ- 
able, though it is uſual not to proſecute an Indict- 
ment, but to bring this Action only for Damages. 
Terms de L 

But if 1 be aſſaulted or beaten, and he 
hath no Witneſſes to prove the Fact, the Party 
inftead of his Action for the Battery, may bring 
an Information in the Crown Office againſt the 
Aggreſſor, and there he ſhall be fined to the King. 

Tis held that the leaſt Touching of another Per. 
fon in Anger, is a Battery, which may be com- 
mitted either by Puſhing, Jolting, or Fillipping 
upon the Noſe, &c. and Spitting in a Man's F ace, 


| is Battery; if not done by Accident. 


The laying Hands gently on one is not Bani 


to found an Action; the Law will not preſume 


any Damage in ſuch Caſe, and the Defendant _ 
may juſtify molliter manus impoſuit. 

If a Perſon is beaten by another, he may like. 
wiſe return it, and plead that the Plaintiff's Bat- 


I 3 WS 
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tery was occaſioned by his own firſt Aſſault, 
whereupon the Defendant ſhall go quit, and the 
Plaintiff be amerced. | | 

For the Battery of a Perſon's Wife, Child or 
Servant, the Huſband, Father and Maſter ſhall 
have this Action. | | 1. | 

9. The Action of Treſpaſs, is that AQion az 
generally lies for any Wrong or Damage, which 
is done with Force and Arms by one private Man 
to another ; and it is ſometimes againſt the Perſon, 
and ſometimes againſt his Lands and Goods, 

An Action of Treſpaſs lies where any one make: 
an Entry on another's Lands, and there does Da. 
mage; alſo Treſpaſs Yi & Armis may be brought 
by a Perſon who has the Poſſeſſion of Goods, ot 
of a Houſe or Land, if he be diſturbed in hi 
Poſſeſſion. 3 / | | 

To enter into an Houſe againſt the Will of te 
Owner, is Treſpaſs for which Action lies; but a 
Man may lawfully come into the Houſe of an- 
other, to demand Money, &c. yet it has been held, 
that if a Perſon has a Horſe in another Man's 
Ground, and he enters therein: to take it away 
| 2 Leave, Action of Treſpaſs lies againſt 

im. | 

And this Action will lie for breaking a Perſon's 
Cloſe or Ground, or driving a Cart and Horſes 
over his Land, where there is no Way for it; for 
eating Corn of another with Cattle, cutting of 
Tees on the Land, or damaging the Graſs, 

So where one breaks the Doors, Windows, &c. 
of another's Houſe, or Fences of Lands; or chaſes 
Cattle by which Means they die, or are damni- 
fied ; or if he fiſh in another's Pond ; or pluck 

. up 
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vp Garden Herbs and Roots; or tear a Bond or 
other Writing, &c. 55 . 5 
Though if the Jury do not give 40 f. Damage 
in Treſpaſs, the Plaintiff ſhall have no more Coſts 
than Damages ; unleſs the Title of the Land come 
in Queſtion, or ſomething of the Plaintiff's be 
carried away, Cc. Stat. 22 C 23 Car. 2. c. 9. 


J. 136. 


10. The Action of Maſte, is an Action that 
is brought where any Waſte or Deſtruction is made 
either in Houſes, Lands, or Woods, &c. by Te- 
nant for Life or Vears, to the Damage of the Heir 
or him in Reverſion or Remainder. 

As if any ſuch Tenant pulls down his Houſe, 
or willingly ſuffers it to fall, or to be uncovered, 
or in Decay, and do not repair the ſame in due 

If he cuts down Timber-Trees on the Land 
with an Intent to fell them, or for any Purpoſe 
but for Repairs 3 or in Cafe he cut young Trees for 
Reparations, when there is other Timber ; or 
Green Wood, if there be Dry; or more Fire- bote 
than is neceſſary : i | 
Or where he ploughs up Ground that Time out 


of Mind has not been ploughed, or if he plough * 


up Wood-lands, convert Meadow into an Or- 
chard or Arable Land, or Arable Land into Mea- 
dow, or Paſture into Arable: „„ 
Or in Caſe he digs Mines of Metal or Quarries 
of Stone, Cc. without Power by expreſs Cove 
nant, or deſtroys Deer in a Park, Doves in a 
Dove- houſe, or Fiſh in a Pond, c. Mo 
In all theſe Caſes the Heir of the Land, or the 
Perſon in Reverſion * have a Writ or Action 
4 e 
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of Waſte, and ſhall thereon recover the Place 
where ſuch Waſte is committed, with treble Dz. | 


mages. 

And before. any Waſte is done, a Prohibition 
may be had, direfted to the Sheriff, that he do 
not permit the fame ; ; or he in the Remainder, G. 
can have an Injunction out of the Chancery to ſlay 
the Waſte. Fitzherbert. 

11. The Action of Ejectment, is now. the 
common Action for Trial of Titles, and reco- | 
vering of Lands, 85 illegally held and W from 
the right Owner. 

For it is become an Action in the Place of 1 wan 
real Actions, ſuch as Writs of Right, Formedon, 
Oc. which are very difficult as well as n 
and expenſive. 

There is no Arreſt 3 in this Action, a. 
now generally ptoſeeuted; but if there be net a 
Tenant in Poſſ:on, as where a. Houſe-or Land 
is empty, and no. Perſon can be found to whom. 
the Declaration may be delivered; 

In that Caſe the Plaintiff muſt | proceed by 
Sealing a Leaſe upon the Land, Ge. And an 
original Writ is to be ſued out againſt the Perſen 
who ejected the Leſſee, and then Ouſter and Fiel 
ment, Sc. 

I be uſual Courſe of proceeding i in EFjeftment is 
to draw a Declaration only, and feign therein a 
Leaſe for three, five or ſeven Years, 'to him that 

would try the Title, and alſo feign a caſual Ejec-. 

tor or Defendant, and then deliver the Declara-, | 
tion to the Ejector, who ſerves a Copy of it on the 

Tenant in Poſſeflion; - 

And at the ſame Time gives Notice at the Bot- 


, * for him to appear and deſend his . | 
| at 
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that he the feigned Defendant will ſuffer Judgment 
dy Default, 3 true Tenant will be 
turned out of Poſſe of the Lands 

To this Declaration, the Tenant is te appear 
the Beginning of the next Term by his Attorney, 
and conſent to a my to be made Defendant in- 
ſtead of the caſual Ejector, and take upon him 
the Defence, wherein he muſt confeſs Leaſe, En- 
_ try and Oufter, and at the Trial RN 1 
Title only. 

But if the Tenant i in Poſſeffon 4 not appear, 
and enter into the ſaid Rule in Time, after'the 
Declaration ferved, then on Afſidavit being made 
of the Service of 'the Declaration, with the No- 
tice to appear as aforeſaid, the Court 8 order 
Judgment to be entered againſt the. caſual E Wit i 

by Default, and thereupon the Tenant x. rit is 
| turned out of his Poſſefion. ' © 

In Caſe fuch Tenant appears to the Action, 
having by his Attorney filed common Bail, and 
entered into the Rule aforementioned, he is made 
Defendant in the b e and yr into the 
Place of the Ejector. (34 

And then the Defendant's Attorney muſt plead 
Not Guilty, and the Attorney for the Plaintiff 
draws up the Iſſue in the Cauſe, a Copy whereof 
and of the Declaration is to be delivered tothe At- 
torney for the Defendant, whereupon: Noties is 
given of Trial. 

In order to which, the Writ of nue, r. 5 
to be made out and returned, and the Record 
made up by the Plaintiff's Attorney, beginning 
with the Declaration; then the Breviate of the 


Cauſe is to WIN Maree omg ſhort 
; Recital 
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Recital of the Declaration and Plea, the Plain- 


tiff's Title is to be ſet forth from the Perſon lat 


ſeiſed in Fee of the Premiſſes, under whom the 
Leſſor claims down to the Client, the Plaintiff 
proving the Deeds, &c. t 


And after Trial the Proceedings are as in other | 


By a late Statute, thoſe Tenants to whom De- 


clarations in EjeQtment are delivered, for any 
Lands, &c. are to give their Landlords Notice 
thereof, on Pain of forfeiting three Years Rent. 
And the Court where ſuch Ejectment ſhall be 
brought, may ſuffer the Landlord to make himſelf 
Defendant, by joining with the Tenant, if he 
appears; but if he does not, Judgment ſhall be 
ſigned. | | 


Though in Caſe the Landlord defires to appear | 


by himſelf, and conſents to enter into the !ike 
Rule as the Tenant, if he had appeared, ought to 
have done ; the Court ſhall permit him ſo to do, 
and order a Stay of Execution, &c. 11 Ges. 2. 
c. 19, See ante, Leaſe and Morigage. 

| The Plaintiff in Ejectment recovers only ac- 
cording to the Right which he has at the Time of 
bringing his Action; on his Recovery by Ver- 


dict, he may have an Action of Treſpaſs to reco-. 
ver the meſne Profits of the Land, from the 


Time of the Defendant's Entry laid in the De- 
claration, : 5 
And if Judgment ſhould be againſt the Plain- 
tiff, he can bring another Action of Treſpaſs and 
Ejectment for the Lands, it being only to recover 
Poſſeſſion, Se. _ | 244 ps 
- Alſo wherever a Defendant is barred in any rel 
Action concerning Lands, either by Judgment 


upon 


Rs ma. 


 Leges ſubveniunt. 
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upon Verdict, Demurrer, or Confeſſion, &c. he 
may bring an Action of a higher Nature, and 
try the ſame Right again, as it concerns the In- 
VVVVVCCCCCCCCCC OeT I ao.” 
But in perſonal Actions, as Debt, Cc. a Bar 
is perpetual ; for the Plaintiff cannot have his. 


Action of a higher Nature, but his only Reme- 


dy is by Error or Attaint; and ſometimes in the 
ncery. 1 5 Et i | . 
The Times wherein real and perfonal Actions 


are to be ws ou by the Statute of Limitations, 
ſee ante the Maxim, Vigilantibus non Dormientibus 


General Proceedings in Trials of Caſes 
in the, Superior Courts. 


1. The Writ is to be made out and ſent to the 
Sheriff, which runs in the King's Name, and con- 
tains a ſhort State of the Plaintiff's Demand, whe- 
ther it be of Lands, Money, or Goods, or Satis- 
faction for Injuries done, or for Breaches of Con- 
tract, c. on which the Defendant is ſummoned 
to appear and anſwer ſuch Demand. 1 

When the Writ comes to the Sheriff's Hands, 
he grants his Warrant thereon to his Bailiffs to exe- 


cute it; and if it be an Action of Debt, or on the 


Caſe for Money, ſworn to be above 10 l. they ar- 
reſt the Defendant, and take a Bail. lond with ſuf- 
ficient Sureties to the Sheriff for the Defendant's 
Appearance, and afterwards Bail is given to the 
=Y 05 FFF 
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| Defendant ſhall not be arreſted, 


which if he does not in eight Days, the Plaintiff 
by a late Statute may enter a common Appearance 
for him, and thereupon proceed.  Þ _ 


* 


2. The Appearance, ſignifes the Defendant, | 
fling Bail on any Proceſs iſſued out of the Courts 
at Weſtminſter 3 and in common Bail, the Sureties 


ohn Doe and Richard Ros are taken of Courſe, 


ere is a common ae only, and not ſpe. | 


_ cial Bail is required, the Party may appear in Court 
in his proper Perſon, CT ET of 
And if an Attorney undertakes to appear for 
his Client, the Court will compel him thereto, and 
to put in common Bail; after an Appearance or 
common Bail entered and filed, the Plaintiff de- 
clares againſt the Defendant. 


23. The Declaration, is 'a formal Shewing in 


Writing, the Ground of Complaint of the Plain- 
tiff in the Action againſt the Defendant, as the 
Non- payment of the Debt upon Requeſt, &:. 
And the Plaintiff has the Terms after the Return 
of the Writ, to exhibit his Declaration, that 
Term being accounted one wherein the Writ was 
returnable. 29 ar n 043 118 0 
And if no Declaration comes in before the Ri- 
ſing of the Court, the laſt: Day of the ſecond 
Term, the Plaintiff may be nonſuited, and the 
Defendant have Coſt. . - 
The Plaintiff's Attorney is to file his Warrant 
the Term he declares; and to deliver a Copy of 
the Declaration to the Defendant or his es" 
Fe 8 1 who 


But if the Debt is under 100. in that Caſe the | 

| but be ſerved per- 
ſonally with a Copy of the Proceſs, and Notice at 
the Bottom to appear on the Return of the Writ, 
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who pays 4 d. fer Sheet for the ſame; and t 
who poſs Attorney gives a Rule for the Defen Nes 
dant to plead by a certain Day. 

4. The Plea, is the Defetidant's- Anfwer' to 
the Plaiatiff's Declaration ; though i in a more ex · 
tenſive Senſe, Pleading contains whatever either 
Party alledges for himſelf in the Cauſe depending. 

A Plea is either general, and enters into the Me- 
rits of the Cauſe, being a general Anſwer to the 
Declaration, as in Debt on Contract, that he the 
Defendant owes nothing; or it is Serial, and ſets 
forth the Matter at large. 

The ſpecial Plea is drawn up in Form and ſigned 

Counſel, or it will not be received; but a ge- 


neral Flea need not to be ſigned by Counſel: And 


every Plea muſt be pleaded either in Bar to the 
Action brought, or in Abatement of the Writ” Bill 
on which the Action is framed. © 

If a Plea fails in anſwering all the Phan, 
Charge or Matter alledged, the Plaintiff ſhall have 


| Tudgwent as ſor Want of a Plea; alſo where a 


Defendant pleads that he did not receive a certain 
Sum, if he does not ſay or any Part thereof, lt 
is ill. 
But when a Deſendant pleads a bad Plea, if I 
ſue be joined thereon, and a Verdict is given for 


the Defendant ; the Plaintiff ſhall not take Ad- 
vantage of the Inſufficiency of the Plea, to which 
he ought to have demurred. | 


Where Proceſs is feturnable the firſt or ſecon 
Returns of Terms, the Defendant is to plead 


_ four Days, if he lives within twent > Miles of 
a 


Londen, and if farther off in eight Days, after 


Dilirwy of the Declaration, with Notice to 11 . 
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c. and that without any Inparlance, or craving 

a further Day to adviſe; or making Default, te 

a may ſign his Judgment, by late Orders of 
rt. | | 

The Defendant having pleaded to the Plaintiff's 
Action and Declaration; to ſuch Plea, the Plain- 
tiff may make a Replication or Anſwer ; and to 
that there may be a Rejoinder by the Defendant, 
till the Parties are at Iſſue in the Suit, 

5. The Jſlue, ſignifies the Point of Matter 
which iſſues forth of the Allegations and Pleas of 
the Plaintiff and Defendant, in the Cauſe to be 
tried by a Jury of twelve Men. 5 : 
And in every Iſſue there ought to be an Affir- 
mative on the one Part, as that the Defendant is 
indebted to the Plaintiff in a certain Sum, &:, 
And a Denial on the other Part, that the De- 
1 does not owe the Debt or Money charg- 

„96. | | 

For there muſt be ever a Negative and Affirma- 
tive of it, to make a right Iſſue; *tis alſo obſery- 
ed, that without Iſſue joined there can be no good 
Trial, nor ought Judgment to paſs.  _ 

When the Parties have thus proceeded to Iſſue, 
the Attorney for the Plaintiff makes a Copy of 
the Iſſue and delivers it to the Defendant's Attor- 
ney, with Notice of Trial; in order whereto, a 
| WI. of Venire bee muſt be iſſued, and a Di- 

Hringas to the Sheriff to return the Jury, and the 

Record is made up for Trial. £6. 66 
6, The Trial, is the Examination of a Cauſe 
"before a Judge, and Trying of the Queſtion, or 
Point in Iſſue between the Parties, whereupon 
Judgment is given, e * 


* 


_ 
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To proceed in the Trial at the A/ji/es, when a 
Cauſe comes on, the Di/fringas of the Jury is to 
de firſt returned by the Sheriff, and then the Re- 
cord muſt be delivered to the Judge's Marſhal; 
upon which the Counſel being inſtructed with their 
Briefs, &c. and all Parties ready, . the Marſhal 
gives the Record to the Judge, and the Cryer calls 
over the Names of the Jury. | is 
The Perſons to ſerve on a Fury, are to be Free- 
men, and indifferent, no Ways intereſted in the 
Cauſe, and not outlawed or infamous; neither 
ought they to be Aliens, or Men attainted of any 
Crime, or be Infants, Perſons of ſeventy Years 
of Age, c. They are likewiſe to have 10). per 
Annum Freehold, and be returned from the Coun- 
ty where the Fact ariſes. l | Ws... 
And to the Jurors there may be a Challenge, or 
Exception taken before they are ſworn, on Ac- 
count of Favour or Afﬀnity, or their having been 
convicted of Felony, Cc. or where any one of them 
has given a Verdict before in the ſame Cauſe, Mat- 
ter or Title. 5 b 
After the Jury are ſworn, being firſt elected 
by Ballot, according to the Statute, they are bid 
to ſtand together, and hear their Charge; on 
which, the Counſel of both Sides open the Caſe, 
firſt on the Side of the Plaintiff, as the Proof lies 
on him, and looking over their Breviates, they 
argue the Matter in Centroverſy, producing Wit- 
neſſes to prove what they alledge. 5 
Which Witneſſes are alſo to be Perſons of Cre- 
dit, diſintereſted, and not ſuch as have been con- 
vided either of Felony, or Perjury, or adjudged 
to the Pillory or other infamous P iſhment,' or 
| Perſons non Memorie, 
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And when the Witneſſes are heard and exam- 
ined, the Judge ſums up the Evidence, and gives 
it in Charge to the Jury to do impartially 
I the Jury do not immediately agree on their 
Verdict, but withdraw to conſider of it, then a 


Bailiff is to keep them without Meat, Drink, Fire 


or Candle, and without being admitted to the 
Speech of any, in which Manner they are all kept 
together till they agree and bring in their Verdict. 


7. The Uerdick, is the Anſwer that is given to 


the Court by the Jury, concerning the Matter of 
Fact in the Suit committed to their Trial; in 
which every one of the Jurors muſt agree, other- 
wiſe it can be no Verdict. | 

And a Verdict muſt in all Things anſwer the 
Iſſue, or it will not be good; if the Plaintiff fails 
to prove his Iflue, there the Verdict ought to be 
found for the Defendant; and no Verdict can 
make that good, which is not ſo by Law, of 
which the Court is to be Judge. | 


In Caſe any of the Jurors eat or drink, at the 


Charge of the Party for whom they give their 


Verdict; or if either of the Parties, or their At- 


tornies, do ſay any Thing to the Jury, which re- 


lates to the Cauſe, before they are agreed on the 
Verdict, as that it is a clear Cauſe, or I hope you 


find for ſuch a Perſon, Fe. Or if a Witneſs be 
ſent for by the Jury after he is gone from the 


Bar, and he repeats his Evidence again; in any 
of. theſe Caſes, the Verdit ſhall be void, and 


ſet aſide. 


- Alſo the Jurors may be Gned, for being un- 
.pered with ; and an Attaint will lie againft a Jury 
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for giving contrary to Evidence, where any Cor- 


ruption appears, on which, being convicted, they 
are liable to a very ſevere Puniſhment; likewiſe 
if they take any Thing to give a Verdict, they 
ſhall forfeit ten Times as much as taken, and be 
impriſoned a Year. 8 

The Jury being returned to the Bar, and ready 
to give in their Verdict, the Plaintiff is then cal- 


led, and if he do not appear, a Nonſuit ſhall be 


recorded, Sc. but if he appears, the Clerk of 
_ Afliſe aſks the Jury who they find for, and what 
Coſts and Damages, and ſo enters it on the Pa- 
nel, and repeats it to the Jury, which-finiſhes the 

„„ 

And after the Trial is over, the Aſſociate deli- 
vers to the Plaintiff's Attorney the Record with 
the Di/tringas, and the Names of the Jury. an- 
nexed, on the Back of which he endorſes the Sub- 


ſtance of the Verdict, and then upon the Back of 


the Record is ingroſſed the Pes. 

That afterwards the Plaintiff and Defendant 
came before ſuch a Judge, and the Jury was elec- 

k 85 and ſworn, and found. ſuch, Verdid and Coll 


This is to be carried to the Clerk of the Pete 
2's, to be marked, and after delivered to the Clerk, 


of the Rules, and he makes a four Days Rule ſor 


Judgment, (that Time being allowed the Deſen- 
dant to move in Arras of  Fudgment): and when 
ſuch Rule is out, if it be not ae the Judg- 
ment is fit to he entered. 

8. The Judgment, en . ee 
or Sentence of the Judges upon the Suit or Action 


tried; which if given contrary to * Verdict, 


15 will not be a 9282 Judgment. 
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In Trials at the Aſſiſes, Note, the Record is ge- 
nerally kept by Aſſociate till next Term, when he 
bis to be called upon for the ſame, and then it is 
marked, and a Rule taken out as aforeſaid ; and 
thereupon Judgment is ſigned, and entered on a 
Roll, on which a Vrit of Execution is awarded, 
againſt either the Body, Goods, or Lands of the 
Defendant. | 

9. New Trials, are granted in ſeveral Caſes; 
as where there was not ſufficient Notice given to 
the Defendant of the former Trial; or if exceſ- 


five Damages are aſſeſſed by the Jury; or a Ver- 
dict is given againſt Evidence; or in Caſe any 


Fraud appear. | | 
Though a new Trial ſhall not be allowed for 

Want of Evidence at a former Trial, which the 
Party might then have produced. 

10. Trial at Bar, is ordained when Cauſe; 
require great Examination, and the Title in Que- 
ſaction of the Parties concerned. | | 

And in order to ſuch Trials, the Juries and 
Witneſſes muſt come to the Courts at V 
I Bill of Exceptions, is where the Pla 

2. 0 , is where the Plain- 
tiff . e Suit alledges any Exception 
to the Judge's Opinion, which may be put down 
in Writing, and ſigned by Counſel, &c. and here 


ſtion is difficult or intricate, for the better Satis- 


the Court above proceeds to Judgment according 


to the Exceptions. | | 
12, Writ of Erroz, is that Writ which is 


brought by a Plaintiff or Defendant wp Action, 


who is grieved by the Proceedings and Judgment 
given therein; and which any Perſon damni bh 
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by Error in a Record, or who can be ſuppoſed to 
be injured thereby, may bring; on which the 
Judgment may be reverſed, „ 

Theſe Writs of Error are returnable from one 
Court to another, until they come to the Exche- 
guer Chamber, and lafily, to the Lords in Par- 
lament. | Hrs ” . 

And thus we may obſerve, through the abun- 
dant Care and Punctuality required by Law in the 
Trial of Cauſes, there is as much as Art and Con- 
ſcience can contrive againſt Corruption, and in 
Favour of Right. j th. 


V. Of Words of Art and Terms. 8 


Erms of the Law, are ſuch artificial or 
technical Words and Terms of Art, as are 
particularly uſed in and adapted to the Proſeſſion 
of the Law : And the moſt conſiderable of theſe 
relate either to Writs and Proceſs, or the Practice 
of Pleading, and contain as follows: 
1. Actozd, is a Word derived from the French, 
that ſignifies an Agreement between two or more, 
where any one is injured by a Treſpaſs commit- 
ted, to make Recompence and Sætis faction to the 
Party grieved ; and which after the Accord is 
performed and executed, may be pleaded in Bar 
to any Action brought for the ſame Treſpaſs. 
Terms de Ley. | eee HOO” 
2. Alias, is a ſecond or another Writ, which *© 
iſſues from the Courts at Miſiminſier, after a firſt 
Writ has been ſued out without any Effect. 8 
3. Aſſumplit, from the Latin, is taken in the 
Law for a voluntary Promiſe, whereby a Perſon 
| | allumes 


mn 
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aſſumes or takes upon him to perform or pay a 
Thing: And when any obe becomes legally in- 
debted to another for Goods ſold, the Law im- 
plies a Promiſe that he will pay this Debt ; and 
if he do not, [ndebitatus Afſump/it or Action of 
the Caſe lies againſt him. 

4. Audita Nuerela, is a Writ that lies where 
2 Perſon has any Thing to plead, but hath not a 
Day in Court for pleading it; as when one is 
bound in a Statute or Recognizance, or where 

Judgment is given in Debt, and the Defendant's 
Body in Execution, then if he have a Releaſe, or 
other ſufficient Cauſe to be diſcharged from it, 
this Writ may be granted him againſt the Perſon 
that has recovered, | 5 

For to Writs of Execution the Defendant can- 
not plead; ſo that if there be any Matter ſince the 
Judgment, to diſcharge him of the Execution, 
be is to have Audita Querela. 

35. Averment, is uſed in order to aſcertain to 
the Court what is doubtfully alledged; and relates 
either to Pleadings, or to Deeds, which may 
ſometimes be made good by Averment, where 2 
Perſon is not certainly named; and if no Ute is 
expreſſed, or but uncertainly in any Deed, Aver- 
ment ſhall be admitted as an Addition or Expli- 

... 6. Capias, is a Writ of two Sorts ; one be- 
fore. Judgment, called Capias ad 'Reſpondendum, 
where an Original is ſued out, c. to take the 
Defendant, and make him anſwer the Plaintiff; 
and the other a Writ of Execution, called Cap:as 
ad Satisfaciendum, which iſſues on a Judgment ob- 
tained, and is directed to the Sheriff OY 


| 
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him that he take the Defendant's Body, and im- 
priſon him till Satisfaction be made for the Debt, 
c. recovered | inſt him. 5 | . 
If the Body of the Defendant is taken in Exe- 
cution upon the Writ, and the Writ is returned 
and filed, no other Execution can go againſt his 
Lands, or Goods: And by the Statute 2 Geo. 2. 
Perſons charged in Execution for any Debt, not 
exceeding 100 l. on Petition to the Court whence 
the Proceſs iſſued, with an Account of all their 
Eſtates upon Oath, may be diſcharged qut of Pri- 
ſon, on aſſigning their Effects to the Plaintiff, un- 
** the Plaintiff chuſe to allow the Priſoner 4 d. 
a „ 8 | f F 5 
7. Clauſum fregit, ſignifies as much as an 
Action of Treſpaſs, and in the Commen Pleas the 
uſual Courſe is to declare in Actions, ' eſpecially - 
upon an A/ſump/it, or the like, on a Quare Clau- 
ſum fregit as they do on a Latitat in the King's 


8. Colour, in the Law ſigniſies ſome probable 
Plea of a Defendant, which in Fact is falſe z but 
it has this End in it, viz, to draw the Trial of the 
Cauſe from the Jury to the Judges: It is uſed in 
Aſſiſes or Actions of Treſpaſs; as in an Aſſiſe to 
give Colour of Freehold, &c, And it ought ( 
be Matter in Law, or doubtful to the Jurors, 

9. Demurrer, is a Term from the French and 
Latin, ſignifying a Delay or Stop put to any Acy 
tion, upon ſome Point of Difficulty, which muſt 
be determined by the Court, before any further 
Procedings can be had in the Suit: And a Demuge 
rer is ſaid to be an Iſſue joined on Matter of Law, 
which the Judges only are to determine; or an 
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Abiding in and Referring to the Judgment of the 
Court, whether the Declaration or Plea of the 
adverſe Party, is ſufficient in Law to be main- 
ined | | 


And where a Defendant may demur, he muſt 
do it; for if he pleads in ſuch a Caſe, he ſhall 
not afterwards take any Advantage in Arreſt of 
Judgment, or by Writ of Error, &c. 

10, Elegit, is a Writ of Execution that lies 
for one who has recovered a Debt or Damages, 
againſt a Defendant that is not able to ſatisfy the 
- fame in his Goods; and this Writ is directed to 
the Sheriff to make Delivery of a Moiety of the 
Party's Lands, and all his Goods, Beaſts of the 


Plough excepted, which is done by Inqueſt of a | 
Jury; and the Creditor by Virtue thereof ſhall 


hold the ſaid Moiety of the faid Lands ſo deliver- 
ed to him, until his whole Debt and Damages are 
paid and ſatisfied. | 

11. Falſe Impziſonment. ſignifies a violent 
Treſpaſs committed againſt a Perſon, by arreſting 
and impriſoning him without juſt Cauſe, contrary 
to Law; or where one is detained in Priſon with- 
out legal Proceſs, or kept longer in Hold than he 
ought, or if he be any way unlawfully detained: 
'Tis alſo uſed for a Writ or Action brought for 
ſuch Treſpaſs, in which generally very conſider- 
able Damages are recovered ; for the Law favours 
the Freedom of a Perſon from Impriſonment. 

12. Fieri facias, is a judicial Writ that lies 
where a Perſon has recovered Judgment for Debt 
or Damages jn the King's Courts againſt any one, 

by which the Sheriff is commanded to my the 
Debt and Damages on the Defendant's 83 
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Upon a Fieri facias the Sheriff is to uſe. his beſt 
Endeavours to levy the Money on the Goods and 
Chattels of the Defendant; he may ſell a Term 
for Years, or Corn growing, &c. and bas Power 
to take any Thing of the Defendant's, except it 
be weanag ama TT EE Re Irons 
But the Goods of a Stranger, in the Poſſeſſion 
of the Defendant, ſhall not be ſubjeR to the Exe- 
cution 3 nor may a Sheriff break open the Door of 
nan Houſe to execute this Writ on the Goods of the 
Owner, Se. nin a an} 2 
13, Pabere facias Poſſeſſſlonem, is a Writ 
which hay where one has recovered a Term for 
Years in an Action, in order to put him into Pe. 
ſeſſion : There is likewiſe a Writ of this Kind, 
commanding the Sheriff to give a Perſon Seifin of 
Land recovered on an Zjament. On theſe Writs, 
the Sheriff may juſtify breaking open the Houſe, 
where Entrance is denied, to deliver Poſſeſſion to 
the Party recovering at Law. ES 


14. Innuendo, is a Word that has been fre- 
quently uſed in Declarations of Slander and Law 
Pleadings, when they were in Latin; for aſcer- 
taining a Perſon or Thing that was before named. 
Though an Innuendo cannot make that certain, 
which was uncertain before; and the Law will not 
allow Words to be enlarged by Innuende, fo as to 
ſupport an Action on the Caſe for uttering them. 

15. Journeys Accounts, is a Term in our 
Law, where a Writ abates by the Death of the 
Plaintiff or Defendant in a Cauſe, or for Want 
of Form, Cc. in which Caſe the Plaintiff be- 
comes intitled to have a new Writ, by Journeys 

| | i Accounts, 


— 


Accounts, that is toſay, within as little Time as he 
poffibly can after the Abatement of the firſt Writ ; 
ſo that the ſecond Writ ſhall be a Continvance of 
the Cauſe, 
abated. * | „ 
16. Latitat, is a Writ. that iſſues out of the 
Court of King's Bench, and bas its Name upon a 
Suppoſit ion that the Defendant does lurk and lie 
hid, and cannat be found in the County of Midali- 
ſex, to be taken by Bill, but is fled into ſome other 
County, and ta the Sheriff whereof this Writ is 
directed, commanding him to apprehend the De- 
J | . 
17. Negative, is what cannot be teſtified or 
proved by Witneſſes in our Law, only an Affirma- 
tive ; but if a Man be accuſed: to have been at 
Hrk, and there to have done ſuch a Fact, he may 
you the Negative by collateral Teſtimony, that 
was at that very ſame Time, at another Place, 
in ſuch Company. 5 13 
18. Negative Pꝛegnant, ſignifies a Negative, 
that implies an Affirmative ; as where a Defendant 
pleads, a Plea in Bar of the Plaintiff's Action, 
which is not ſo ſpecial an Anſwer thereto, but 
that it includes alſo an Affirmative : Fot Example, 
if one in Reverſion brings a Writ of Entry, upon 
an Alienation made by Tenant for Life, ſuppoſing 
he has aliened in Fee, which cauſes a Forfeiture of 
his Eftate, and the Tenant pleads that he hath not 
noensd in Foe: Eb ee 
This is a Negative wherein an Affirmative is in- 
cluded, and to which the Plaintiff may bave a De- 
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3 
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as much as if the firſt Writ had never | 
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; ened the Land in Fee, yet it may be be has made 
= KL Eftate in Tail, which is likewiſe a Forfeiture. 

19. Nil debet, That he owes nothing, is the 
* in an Action of Debt. . 
| 20. Nihil dicit, writ ſhort, Nil dicit, ſignifies a 
5 Failure in the Defendant to put in his Anſwer to 
1 the Plainiff's Declaration, &c. by the Day aſſign- 
; ed, on which Judgment of Courſe is had againſt 
. him. | 3 : 5 
r 21. Non alſumplit, is the general Plea in a 
5 perſonal Action, whereby one denies any Promiſe 
- made. 1 f | o | 

22. Non eſt — — or Non tul. is an 
, uſual Plea to an Indictment or Action of Treſpaſs. - 
: 23. Non eft facum, is a Plea where any Ac- 
t tion is brought upon a bond, or other , and 
, the Defendant denies it to be his Deed ; which 
f Plea may be pleaded where the Deed is void, or 
, raſed in a material Part. | | 

24. Non Prof. is. where a Plaintiff in an Ac- 
„ tion does not declare in a reaſonable Time; and 
* a Rolle pzoſequi may be entered by the Plaintiff, 
4 if having commenced an Action, he will not pro- 
it ceed therein. - | | ; 
3 25. Nonſuit, ſignifies the Dropping of a Suit 
n or Action, and is moſt commonly upon the Diſ- 


g covery of ſome Error in the Plaintiff's Proceed- 
of ings, when the Cauſe is ſo far proceeded in, that 
ot the Jury is ready at the Bar to deliver in their 

; Verdi; on his being called, and not appearing ; 
n- or not proſecuting his Action with Effect, Sc. 
e- whereupon coſts are allowed to the Defendant. 


cd | K 26. Out⸗ 
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that is, deprived of the Benefit of the Law, and 
therefore held to be out of the King's Protection; 


as where an original Writ, and the Writs of Ca- 


pias, Alias and Pluries have been iſſued againſt 


him, and are returned by the Sheriff Non oft in. 


ventus, and after an Exigent for the Sheriff to de- 
mand him at five ſucceſſive County Courts, and 
Proclamation made for him to appear, Cc. if he 
omits ſo doing, he then becomes outlawed. 

A Perſon outlawed forfeits his Goods and Chat- 


tels, &c. and cannot ſue in any Court, only to 


reverſe the Outlawry, which he may do for Er. 
ror, or when the Statutes relating to the ſame are 
not exactly purſued. 6 Tr 

27. Oper, is where an Action being brought 
on a Deed or Bond, the Defendant appears and 
prays that he may hear the Deed on which the Ac- 


tion is brought, and alſo have a Copy thereof, 


that he may conſider what to plead thereto ; and 


the Defendant is not obliged to plead without it. 


28. Pꝛoteſtando, in the Law is a certain Form 


: of Pleading, where a Defendant will not direQly 


affirm, nor deny any Thing that is alledged by the 


_ Plaintiff, or which he himſelf alledges ; and it is 


likewiſe when a Perſon is to anſwer to two Mat- 
ters, and by the Law he ought to plead only to 
one; in which Caſe, in the firſt Part of his Plea 
he ſhall ſay Protgſlando, That ſuch a Matter is nit 
true, and then add, Pro placito dicit, for Plea 
faith, &c, by which Means he will not be con- 
cluded by his Plea, but may take Iſſue upon the 
othet Part of the Matter. 3 
209. Puis Darrein Continuance, ſignifies a 
ſpecial Plea, where ſome new Matter is pleaded, 
"ys pending 
4 | 


26. Outlawzp, is where a Perſon is outlawed, 


here à Woman takes Huſband, an Acquittance 


will be allowed at any Time after Iſſue, and be- 
fore V dict. LE (00 
30. Pluries,' is the Name of a Writ that if- 


j- ſues after two former Writs have gone out with- 

- out Effect. „ . TORY: 

d 31. Quantum Peruit, is a certain Action of 

he the Caſe, brought where one employs a Perſon to 
do a Piece of Work for him, without making any 

t- Agreement about the ſame; in this Caſe it is by 

to Law implied, that he muſt pay for the Work as 

if» much as ſhall be reaſonably demanded ; that is to 


ue ſay, So much as he has deſerved, © * 
32. Reſpondeas Ouſter, ſignifies to anſwer 
zht over in an Action to the Merits of the Cauſe, &&c. 


nd as where on a dilatory Plea; or there is a Demur- 


\c- deer to the Plea, and it is adjudged againſt the De- 
| fendant, Oe. | | | 5 


in divers Caſes, but is moſt uſually iſſued to call a 
Perſon to ſhew Cauſe to the Court whence it goes 


not iſſue; as where a Plaintiff has recovered Debt 
or Damages in a Court of Record, and does not 


ter Judgment recovered ; in that Caſe there muſt 


the Plaintiff ſhall have Execution. 


the Writ of Scire facias is brought, and Judgment 
given thereupon 3. So it is when Judgment is reco- 


aded, L ERA 1 
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pending an Action, after the laſt Continuance; as 


is given, or the Plaintiff enters, Gt. and this Plea 
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33. Stire facias, is a judicial Writ that lies 
out, why Execution of a Judgment paſſed ſhould 


take out Execution within a Year and a Day af- 
be a Scire faciar to revive the Judgment, before 
And where a Plaintiff or Defendant dies, Exe- | 


cution may not be ſued out on a Judgment until 


vered againſt a Feme Sole, who afterwards mar- 


— 


8 


- 
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ries, the Huſband muſt be ſummoned to ſhew 


Cauſe why the Execution ſhould not be awarded 


againſt him. 2 Lil. tit. Scire facias. 
On Judgment being obtained againſt a Teſta- 


tor, a Scire facias iſſues againſt the Executor, 


th within a Year after the Judgment had 
—_ theſe Caſes where the 2 is 3 
there is to be a new Judgment to warrant the exe- 
cution. | 1 
This Writ may be likewiſe brought againſt 

Bail, where the Principal is not to be found, or 
does not furrender himſelf, and there is a Scire 
 Facias to hear Errors, as alſo upon a Recognizance 
in Chancery, to extend Lands, &c, Bo, 

34. Si Adionem, is the Latin Concluſion of i 
Plea to the Aion brought; as where a Defendant 
demands Judgment, if the Plaintiff ought to bau- 
his Action, &c. 1 

5. Solvic ad Diem, is a Plea to an Action 
of Debt upon a Bond or penal Bill, c. whereby 
it is alledged that the Money was paid at the Day 


limited. 


36. Dtatutes of Jeofails, are thoſe that help 
divers Defects in Pleadings, after Verdict given; 
for it is ordained, that Judgment ſhall be had in 
any Suit after an Iſſue is tried, notwithſtanding 

there may be any Feefail or Miſpleading. 

37. Teſtatum, is a Writ that lies where « 
Deza t in an Action cannot be arreſted upon 2 
Capias in the County where the Action is laid, and 
thereupon that Writ is returned Nen gff inventu: 
by the Sheriff, and it is ſo tied; in which Caſe 
a Teflatum Writ may be ſent out into any other 
County where the Defendant is ſuppoſed to be, or 


to have wherewith to ſatisfſ 7. 
at 2 38. Tra- 


1 
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38. Traverſe, is a Word or Term taken from 
the French, and as uſed in the Law, ſigniſies to de- 
ny a Thing alledged in a Declaration or Pleadings, 
e. And a Defendant's Plea is deemed ill, where 
in the Plaintiff's Title, &c. is neither traverſed 
and denied, nor confeſſed and avoided; but al- 
though each Matter of Fact pleaded dy the Plain- 


tiff may be traverſed; yet no Matter of Law may 


be ſo; nor may a Record, which is not to be tried 
by Jury. The formal Words of a Traverſe are, 
Without that, in Latin, Abſque hoc, &c. | 

39. Uiew, is generally where a real Action is 


/ brought, and the Tenant does not certainly know 


what Land it is the Demandant requires; then he 
may pray the Fury may view or fee the Land, Sc. 
that is claimed: In which Cafe a ſpecial Writ of 


- Diftringas iſſues directed to the Sheriff, command» 


ing him to have fix of the Jury, or a greater Num» 
ber of them, at the Place in Queſtion, ſome con- 
venient Time before the Trial, who ſhall have the 
whole Thing in diſpute ſhewn to them by two 
Perſons named in the ſaid Writ, and by the Court 
appointed. For the preſent Practice concerning 
Views as fully ſettled in Mil. Term 30 G 2, See 


Bur. Rep. 252, C.. 3 ö 
40. re facias, is a judicial Writ, where- 


by the Sheriff is commanded to cauſe a Fury to ap- 


pear, upon a Cauſe brought to Iſſue, in order to 
try the ſame ; and on which Writ, if the Jury do 


not appear at the Day of the Return of it, then 


a Habeas Corpera ſhall go out, and afterwards a 
Diftreſs until they do appear. | 
41. Moire dire, is a French Term uſed where 
there is a buſy Evidence, not c iſe to be ex- 
nf. $19; 8 


* 
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cepted againſt, and it is prayed upon a Trial at 


Law, that the Witneſs may ſpeak the Truth on. 


Oath, whether he ſhall be @ Gainer or Loſer, by 
the Matter in Controverſy ; and if it appears, he 
is unconcerned, his Teſtimony is allowed, other. 
wiſe *ris not.. EN 

42. Untoze pziſt, is the Plea of a Defendant 
that is ſued for, Debt due on Bond at a Day paſt, 
wherein he ſays, that he tendered the Money at 
the Time and Place, and that there was none there 
to receive it; and that he is ſtill ready to pay the 


ſame; which Plea ſaves the Penalty of the Obli- 


gation: 98 3 

43. Wager of Law, is where an AQion of 
Debt is brought againſt one, upon a Simple Con- 
tract, without either Deed or Record, and the 
Defendant in the Preſence of Compurgators ſwears 
in Court, that he owes the Plaintiff nothing, in Man- 
ner and Form as he has declared ; and here Wager 
of Law hath been allowed, becauſe the Defendant 
may ha ve paid the Plaintiff his Debt in private, or 
before Witneſſes who may be all dead, and there- 
fore the Law allows him to wage his Law in his 
Diſcharge, rather than it will ſuffer him to be 
charged by the bare Allegation of the Plaintiff. 

This antient Practice of Waging Law is now 
much diſuſed, ſince Actions of Debt are turned 
into Actions upon the Caſe, by which Means the 

Defendant is ouſted of his Ley Gager. 
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VI. . of Fictions, | Het and Pro 
| Jſumpti1 ons 


I, 4 Fiction, or feigned ConſtruRion of the 
Law, is when in a ſimilitudinary and co- 
lourable Way the Law conſtrueth a Thing other- 
wiſe than it is in Truth: And therefore Fiction 
were formerly termed an Abuſe of our Law; but 
have been a long Time thought ene and al- 
lowed of in ſeveral Caſes. 
As a common Recovery is Fi gie Jari, or a 
formal Device for the docking of an Eftate-tail, 
Sc. that was contrived, when thoſe Eſtates came 


to be inconvenient, and could not be altered for 


any good End or Purpofe, 

The Seiſin of the Conuſee in a Fine, is alſo but 
a Fiftion of Law, it being only an invented Form 
of Conveyance to paſs Eſtates : And in the Action 
of Ejectment, there is both a fictitious Leaſe to 
try the Title, and a feigned caſual Ejector, of 

Likewiſe if a Bond is made at a' Place beyond 
Sea, it may be pleaded to be done there in Ming- 
tn in the County of Middleſex, by Fiction of Law, 
in order to wy the ſame Hs He. "Go, Lit. 
261.5. 

But the Law ought not in any Caſe to N of 
Fictions, where it ny be otherwiſe really ſatis- 
hed; and there is to be Equity and Poſſibility © in 
every legal Fiction, | 

And it is obſerved, that no Fiction ſhould un- 
lawfully work any Damage, or Injury to another. 
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2. Intendment, in our Law, fignifies the Un- 
derſtanding, Intention and true Meaning of a 
Thing, which fupplies what is not fully expreſſed 


Or apparent, 


So that where a Thing is doubtful, Intendment 
may make it out; likewiſe many Things ſhall be 
intended after a Verdict, in a Cauſe; but Intend- 


ment cannot ſupply the Want of Certainty in a 


Charge laid in an Indictment for any Crime, &. 
which muſt be expreſsly found, 2 Pi. Cr, 


227. 


A Thing may be neceſſarily intended by ſome- 
thing that goes before or follows it; and where in 
a Suit an indifferent Conſtruction may bear two 


. Intendments, it is a Rule in Law to take it ſtrong- 


ly againſt the Plaintiff. 1 | 
In Caſe a Perſon be bound by Bond to another, 
and it is not expreſſed to whom the Money ſhall 


be paid, or even if ſaid to the Obligor, the Law 


will intend it to be payable to the Obligee, who 


lent it. . 


And where no Time of Payment is limited, the 
Law intends that the Maney is to be paid imme- 
diately. 2 Zilh. | | | 
Ila Deeds and Contracts, the Intent of Parties 
is much regarded by the Law; yet it (ball not take 
Place againft the direct Rules of Law: And in 
Conveyances of Eftates, our Law does not admit 
them regularly to paſs by Intendment and Impli- 
cation. 


Though in Deviſes of Lands, they are allowed 
with due Reftrictions, that is to fay, where the 


Deviſee muſt neceſſarily have the Thing deviſed 
by the Will, and no other Perſon whatſoever can 
have it. Faugh, Rep, 261, &c. . 
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No Intendment or Implication ſhall be allowed 
again an Eſtate limited by expreſs Words, to 


drown the ſame. 


3. Pꝛeſumption, denotes in Law an Opinion 


; or Pellet of Things, fo ftrong as tO amount to 


Proof and Evidence thereof, : 
| Where all the Witnefles to a Deed of Feoff. 
ment or other Conveyance of Lands are dead, 
there violent Preſumption, which ſtands for a Proof, 
is continual and quiet Poſſeſſion. 

If where a Defendant pleads Payment to a Bond, 
the Debt appears by the Bond to have been of a 
very long Standing, and no Demand can be prov- 
ed to have been made, nor Intereſt paid for many 
Years; it ſhall be preſumed that the Bond is paid, 
though the Plaintiff has it in his Cuſtody, See 
2 Stra. 826, 2 R. Raym. 1370. 8 Mad. 278. 

Alſo if Rent be in.Arrear for twenty Years or 
upwards, and the Landlord does give a Ne for 
the laſt Vear's Rent due, tis in our Law preſumed 
that all the Reſt is ſatisfied. 12 Vin. Abr. 129. 
Gilb, Law Evid. 60, Tri. per Pais (Edit. 1739.) 
418. Law Evid. ( Edit. 1739. ) 196. pl. 13. 
Noy's Max. 15. 

And ſo in ſome other Inſtances, 3 Pre- 
ſumption is what may be doubted of, yet it ſhall 
be accounted true, if the contrary be not proved. 

In a Criminal Caſe, if a Perſon is found killed 


in a Houſe, and at the ſame Time a Mar. is ſeen 


to come out there with a bloody Sword or Knife, 
and no other Perſon was then in the Houſe; this 


is a violent Preſumption which will be admitted 


far 5 AI that that Man was the e 
But 
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But here a Precaution, is given, that on fuch 
preſumptive or circumſtantial Evidence, without 


bother Proof by Witneſſes, the Court ought not 40 
- Judge baſtily. See 3 I». 232. H. H. P. C. 635, 


636. 2 H. H. P. C. 290. | ; 
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